THE SCOPE AND

CHAPTER LIMITS OF
JUDICIAL POWER

IN FEDERALISTNO. 78, ALEXANDER HAMILTON DEFENDED JUDICIAL INDEPENDENCE
by arguing that federal courts are “the least dangerous branch.” In response to anti-Federalists (who defended
states’ rights and feared an expansive federal government), Hamilton reasoned that courts were less power-
ful than the executive or legislative institutions because the judiciary has “neither force nor will, but merely
judgment.”! Courts were institutionally different from'the political branches because they lacked the author-
ity to create or administer law—thus their policymaking’and enforcement capacity was limited. Hamilton
concluded that judicial discretion was relatively harmless because its exercise was constrained by democratic
politics and the judicial obligation to uphold the rule of law. In light of those checks, courts would, arguably,
remain independent to strike an appropriate balance between the competing demands of respecting majority
will and protecting minority rights.

Federal and state judges are nonetheless routinely attacked for “legislating from the bench.” The Roberts
Court’s striking down campaign finance regulations and expanding religious freedoms generate as much
partisan criticism as its endorsement of corporate rights or upholding mandatory health care insurance. In
the states, political opposition has led to reform proposals and new legislation secking to diminish judicial
influence over public policies preventing same-sex marriage, reforming funding for public schools, limit-
ing gun rights, ©r stopping natural gas exploration through hydraulic fracking (see Table 10.1).

Not surprisingly; perhaps, there are repeated calls to increase legislative oversight over courts and judges. For
example, congressional representatives argue for the creation of an inspector general’s office as a watchdog to
keep/judges in check and accountable. Other legislative solutions include diminishing court funding; stripping
the courts of jurisdiction over abortion, health care, or death penalty cases; and, in addition to impeachment or
altering the size of a court, expediting the removal of judges who are deemed to not exhibit “good behavior.

This chapter considers the scope and limitations of judicial power by examining the political struggles
over judicial policymaking. The first section provides an overview of judicial policymaking and whether
judges engage in so-called “judicial activism” or “judicial restraint.” It then illustrates how courts may
become agents of political change in, for example, creating rulings on public school funding, abortion,
and affirmative action. Next, the impact of judicial policymaking is considered in light of the implementa-
tion of school desegregation policies and the corresponding struggle to recognize same-sex marriages. The
chapter concludes by considering the internal and external restraints on judicial power and whether courts
are institutionally capable of forging major social change.
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TABLE 10.1

Federal Judicial
Policymaking

Federal and State Court Policymaking

Legal Policy Effect

Burwell v. Hobby Lobby
(2014)

Supreme Court ruled that closely held, for-profit corporations
can claim an exemption from providing employee health
insurance coverage for contraceptives based on religious
freedom objections under the First Amendment

Riley v. California (2014)

Supreme Court ruled that police must obtain a search
warrant to investigate contents of cell phones based on
privacy interests in the Fourth Amendment

McCutcheon v. FEC (2014)
and Citizens United v. FEC
(2010)

Supreme Court ruled that campaign financelaws.restricting
certain types of spending and contributions‘in political
elections are unconstitutional under the First Amendment

National Federation of
Independent Business v.
Sebelius (2012)

Supreme Court ruled that Congress has-authority under its
Article | taxing power to impose a penalty on those who do
not buy health insurance under a federal health care law

McDonald v. Chicago (2010)
and District of Columbia v.
Heller (2008)

Supreme Court ruled that personal right of gun possession
for self-protection in home.must be applied in all the states

State Judicial
Policymaking

Legal Policy Effect

In re Marriage Cases (2008)

California Supreme Court ruled that banning same-sex
marriage violates equality principles under state constitution

Gannon v. State (2014)
and Montoy v. State (2005)

Kansas Supreme Court ruled that public school financing
formula creates wealth-based disparities and violates
equality under state constitution

People of the State of Illinois
v. Aguilar (2013)

lllinois Supreme Court ruled that the Second Amendment
prohibits imposing flat ban on gun possession by minors

Wallach v. Town of Dryden
(2014)

New York Court of Appeals ruled that two home-rule towns
lying on Marcellus shale can use local zoning regulations to
ban “hydraulic fracking” (natural gas exploration)

State v. Long (2014)

Ohio Supreme Court ruled that a trial court must consider
the youth of a juvenile offender as a mitigating factor (which
may lessen punishment) before it sentences a juvenile to life
in prison without parole

JUDICIAL POLICYMAKING

Although Justice Benjamin Cardozo acknowledged that judges have discretion to make law,
he nonetheless admonished that a judge “is not to innovate at pleasure” as “a knight-errant
roaming at will in pursuit of his own ideal of beauty or of goodness.” Yet beauty is in the eye
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of the beholder. And critics often attack courts and their exercise of judicial review for the following inter-
related reasons: (1) for making “unprincipled” decisions (those not based on established rules of law); (2)
for making social policy decisions exceeding judicial capacity or competence; and (3) for “legislating from
the bench” and functioning as counter majoritarian institutions that are not directly accountable to the
people.? Each of these issues is discussed after considering the concepts of “judicial activism” and “judicial
restraint.”

“Judicial Activism” and “Judicial Restraint”

Courts are often attacked for forging legal policy over a wide range of areas of law=—from school desegre-
gation to the rights of the accused, abortion, freedom of speech and religion, and same-sex'marriages. They
are typically accused of engaging in judicial activism or judicial restraint. Yet, the meaning of these terms
fluctuates with the prevailing political climate and the proverbial “whose oxen'is gored.”

Generally speaking, an activist court is typically linked to rulings that deviate or overturn precedents or
legislation that result in major political controversy. Judges are said to(‘legislate from the bench” or engage
in “result-oriented jurisprudence.” By contrast, a judicially selfrrestrained court is typically thought of
as adhering to precedent, deferring to Congress or state legislatures, and not in the forefront of social
policymaking.

Often, but mistakenly, “conservative” courts are viewed as exemplifying judicial self-restraint whereas “lib-
eral” courts are branded as “activist.” But history and.contemporary examples show such labels are mislead-
ing. The liberal Roosevelt—New Deal Court of the 1930s—1940s favored judicial self-restraint in upholding
progressive federal and state legislation. Indeed, the term judicial self-restraint was coined in the 1930s by
liberal critics of the then-conservative majority on the Supreme Court, which was striking down progres-
sive legislation dealing with child labor, women’s rights, and minimum wage/maximum hours laws. Yet,
thirty years later, conservatives attacked the liberal Warren Court (1953-1969) for forging a “due process
revolution” that expanded protections-for the right of the accused, and “the reapportionment revolution”
that reinforced the democratic process and equal voting rights. Today, a bare majority of the Roberts Court
(2005—present) is frequently criticized for its conservative activism in extending protection for gun rights and
corporate business interests,calong with striking down campaign finance laws.°

Judicial activism and self-restraint, in other words, are “notoriously slippery” terms that both liberals
and conservatiyesshave invoked in attacking rulings and constitutional interpretations with which they
disagree. Yet.‘the majestic generalities” of constitutional provisions, as Justice Cardozo put it, are inexo-
rably ambiguous and virtually “empty vessels into which [a justice or judge] can pour nearly anything he
[or she].will.””

With these caveats in mind, political scientist Bradley Canon created a useful framework for under-
standing “judicial activism” by assigning it certain “dimensions” (see Table 10.2). Canon’s analysis is simi-
lar'to the other research that concludes “activist” judicial behavior is invariably multidimensional and
complex.?

The debate over whether courts are “activist” or not is exemplified by two controversial topics of legal
and social policy: state school-funding cases and federal court rulings on abortion and affirmative action.
(In addition, it bears noting that criticisms of judicial activism are not confined to the United States. The
expanding powers of courts elsewhere in the world, such as the European Court of Justice, are increasingly
criticized as well. See “In Comparative Perspective: The European Court of Justice and the Globalization of
Judicial Power.”)
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TABLESGE The Dimensions of Judicial Activism

Dimensions Standards Used to Define Activist Dimension

Majoritarianism The degree to which policies adopted through democratic
processes are judicially negated

Interpretive Stability The degree to which earlier court decisions, doctrines, or
interpretations are altered

Interpretative Fidelity The degree to which constitutional provisions are interpreted
contrary to the clear intentions of their drafters or the clear
implications of the language used

Substance/Democratic | The degree to which judicial decisions make substantive policy

Process Distinction rather than affect the preservation of democratic political
processes
Specificity of Policy The degree to which a judicial decision establishes policy itself as

opposed to leaving discretion to other‘agencies or individuals

Availability of an The degree to which a judicial decision supersedes serious
Alternate Policymaker consideration of the same problem by other governmental agencies

Source: Based on Bradley C. Canon, “Defining the Dimensions of Judicial'‘Activism,” Judicarure (December/January 1983),
236, 239.

IN COMPARATIVE PERSPECTIVE
THE EUROPEAN COURT OF JUSTICE AND THE GLOBALIZATION OF JuDICcIAL POWER

The European Court of Justice (EC]) was created in 1952. Along with the Council of Ministers, the European
Commission, the European Patliament, and later the Court of Auditors, the EC] was established to promote
economic integration in Western Europe. The ECJ’s role is to create a uniform system of law—referred to once as
European Community (E€) law and now as European Union (EU) law. Originally, only six countries—Belgium,
France, West Germany, Italy, Luxembourg, and the Netherlands—participated, but other countries subsequently
joined. In 1973, Denmatk, Ireland, and Britain became members, followed by Greece in 1981, and Portugal and
Spain in 1986. In,1995, Austria, Finland, and Sweden joined, bringing the total number in the EU to fifteen. The
largest expansion occurred in 2004 with the addition of ten other Central and East European countries—Cyprus
(Greek part), the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, and Slovenia—fol-
lowed by:Bulgaria and Romania in 2007, and Croatia in 2013—bringing the current membership to twenty-eight.

The ECJ, located in Luxembourg, is composed of twenty-eight justices—one justice appointed from each
country with the unanimous approval of all member states. The justices serve six-year staggered terms, and gener-
ally hear cases in panels of three, five, or thirteen, and occasionally as a whole court. They also vow not to consider
national interests in rendering decisions. All decisions are unanimous, no dissenting opinions are issued, and even
opinions announcing the decisions are not signed by individual justices.

Cases may be filed before the EC] by other EU institutions, member states, or “directly affected” EU citizens.
Most of the ECJ’s caseload comes as reference (Article 177) cases from member states’ national courts that ask for
preliminary rulings on EU law that the ECJ has not yet determined. Since its inception, the ECJ’s caseload has
grown steadily. As a result, in 1998, a General Court (formerly the Court of First Instance) was created in order to
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ease the ECJ’s workload and backlog of cases. There are also now a number of specialized courts, such as the Civil
Service Tribunal. Still, the ECJ annually hands down about six hundred decisions.

The ECJ has been compared to the U.S. Supreme Court in the early nineteenth century under Chief Justice
John Marshall, whose rulings striking down state taxes, trade barriers, and other regulations promoted an eco-
nomic common market and solidified the Court’s power of judicial review. Critics of the ECJ have complained
that it has been too activist. Yet EU member states may overturn ECJ decisions, though only by unanimous
consent of all member states.

During the 1960s and 1970s, the ECJ laid the groundwork for promoting the value of European ‘integration.
From the 1980s to the 2000s, the ECJ solidified not only its power of judicial review but also (1) the supremacy
of EU law over that of member states’ legislation, in holding that national courts of the EU must always interpret
their laws to be in conformity with EU laws, and (2) the competence and superiority of EU institutions over
areas, such as environmental protection and human rights, that the treaties were originally silentabout; and (3) it
expanded the legal policy areas over which it has jurisdiction by expanding standing'for private parties to sue on
the basis of treaty provisions and acts of EU institutions requiring implementing legislation. The ECJ also ruled
that national courts have the power to declare EU acts valid, but not invalid; within their countries. Moreover,
the ECJ held that a national court must refuse to enforce a national law or statute that contravenes EU laws while
questions concerning the compatibility of the national law and EU law are'pending before the ECJ.

In addition, initially, EU law based on treaties contained few proyisions for dealing with individual rights.
Yet the ECJ’s decisions on citizens’ standing to sue when “directly affected” by EU law expanded its jurisdiction
over member states and its power to strike down legislation contravening EU law. As a result, the ECJ not only
promoted an economic common market, but also developed a human rights jurisprudence based on the doc-
trines of the “direct effect”—the direct effects doctrine—and the supremacy of EU law. For example, in /. Nord,
Kohlen und BaustoffengroBhandlung v. Commission of the European Communities, the ECJ invoked the European
Convention for the Protection of Human Rights, in addition to the constitutions of member states, as sources
for its recognition of fundamental rights.

Paralleling the U.S. Supreme Court’s incérporation of guarantees of the Bill of Rights into the Fourteenth
Amendment and their application to the states,.the ECJ also “discovered” fundamental rights in the treaties of
member states. The EC]J also requires.member states’ national courts to always interpret their own laws in con-
formity with EU laws—the so-called indirect effects doctrine. In addition, the ECJ has enforced human rights
principles against not only memberstates but also corporations and private parties.

Observers and scholars disagtee over how to explain the expansion of the ECJ’s power of judicial review. Some
consider the expansion of the ECJ’s, power as inevitable given its treatment of EU treaties as though they are a
“higher law” constitution. Others argue that the ECJ’s role has grown as part of the so-called trend toward the
“globalization of judicial pewer” as a result of pressures for greater economic and legal integration.

More specifically, four competing explanations for the expanding power of the ECJ have been advanced:
(1) a legalist gxplanation, (2) a neorealist explanation, (3) a neofunctionalist explanation, and (4) an intercourt
competition explanation.

The legalist explanation for the ECJ’s expanding power maintains that EU law, like other countries’ constitu-
tional law, has an inherent logic. That creates a kind of internal dynamic built on precedents and expanding the
role ofithe ECJ along with member states’ courts’ compliance with the ECJ’s decisions. In other words, the ECJ’s
rulings are authoritative because they have transformed the legal and political integration of Europe. Political
scientist Martin Shapiro, among others, however, has criticized this legalist explanation as “constitutional law
without politics,” because the EC]J is presented “as a juristic concept; the written constitution (the treaty) as a
sacred text; the professional commentary as a legal truth; the case law as the inevitable working out of the cor-
rect implications of the constitutional text; and the constitutional court (the ECJ) as the disembodied voice of
right reason and constitutional teleology.” In short, critics of the legalist explanation argue that it amounts to
legal formalism. It omits the role of politicians, the member states, and other political forces in reinforcing the
ECJ’s decisions.

(Continued)
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(Continued)

By contrast, neorealists argue that ECJ and national courts’ decisions are shaped by EU member states’ national
self-interests in economic integration. They underscore that courts are subject to external political pressures and
reprisals if they go too far and too fast. In the words of political scientists G. Garrett and Barry Weingast:

Embedding a legal system in a broader political structure places direct constraints on the discretion of a
court, even one with as much constitutional independence as the United States Supreme Court. . . . The
reason is that political actors have a range of avenues through which they may alter or limit the role of
courts. . . . The principal conclusion . . . is that the possibility of such a reaction drives a court that wishes
to preserve its independence and legitimacy to remain in the arena of acceptable latitude.

Courts, of course, are constrained by external political pressures and their environment. Butall“political
institutions are subject to political and legal constraints and restraints, so it remains unclear;whether neorealists
explain that much. Critics of the neorealist theory counter that it fails to demonstrate how'national self-interests
are constituted and influence the ECJ’s decisions. Neorealists also have been criticized for neglecting political
opposition to the ECJ’s decisions promoting integration. In contrast to the legalist gheory, the neorealist position
appears to amount to “politics without constitutional law.”

A third, neofunctionalist, explanation emphasizes the self-interests of litigants, judges on national courts
and the ECJ, and other EU institutions promoting integration; and thereby*reinforcing the ECJ’s role. In other
words, the ECJ and its rulings created incentive structures for entrenching its role through economic and legal
integration. EU citizens received new rights and the basis for pursuing their interests through litigation and EU
integration, national courts enhanced their prestige by referring cases tosthe ECJ, and lawyers practicing EU law
received more business through the continuing expansion of EU law. In short, neofunctionalists, like the legalists,
emphasize the role of the rule of law but, unlike the legalists;iexplain the expansion of the ECJ’s power in terms
of a process of incremental legal integration that “upgrades common interests” of individuals and institutions in
the EU.

Finally, a fourth explanation underscores the ECJ’s anid national courts’ intercourt competition in promoting
legal integration, and thereby buttressing the role of the ECJ. A variant of the theory of bureaucratic politics, the
intercourt competition theory emphasizes that courts, like other bureaucracies, pursue their own interests within
the constraints imposed by other politi¢al institutions.

Ultimately, each of these competingiexplanations is not mutually exclusive. Together, they go a long way
toward explaining different aspects of the expansion of the ECJ’s power and the EU’s legal integration.

For further reading, see MartingShapiro, “Comparative Law and Comparative Politics,” Southern California
Law Review 53 (1980)5,G. Garrett and Barry Weingast, “Ideas, Interests, and Institutions: Constructing the
ECs Internal Market,” in Jdeas and Foreign Policy, edsited by J. Goldstein and R. Keohane (Ithaca, N.Y.: Cornell
University Press, 1993), 173; A. M. Burley and W. Mattli, “Europe Before the Court,” International Organization
47 (1993), 41; Karen Alter, Establishing the Supremacy of European Law: The Making of an International Rule
of Law in Europe(New York: Oxford University Press, 2001); Anne-Marie Slaughter, Alex Stone Sweet, and J.
H. H. Weiler, eds., 7he European Court and National Courts—Doctrine and Jurisprudence (Oxford, U.K.: Hart,
1998)s,Gunner Beck, 7he Legal Reasoning of the Court of Justice of the European Union (Oxford, U.K.: Hart,
2013); and Mark Dawson, Bruno DeWitte, and Elise Muir, eds., Judicial Activism at the European Court of Justice
(Cheltenham, U.K.: Edward Elgar, 2013).

State Judicial Policymaking: “Equal” and “Adequate” Public School Funding

In ruling that separate educational facilities are unconstitutional, Brown v. Board of Education (1954)
stressed that “education is perhaps the most important function of state and local governments, . . . [because]

it is the very foundation of good citizenship.” As Chief Justice Earl Warren explained, “It is doubtful that
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any child may reasonably be expected to succeed in life if he is denied the opportunity of an education, [and]
such an opportunity, where the state has undertaken to provide it, is a right which must be made available to
all on equal terms.” By the 1970s, state supreme courts began to test the scope of Brown’s equality principle
in school financing litigation.

In Serrano v. Priest (1971),'° the Supreme Court of California struck down the state’s system of public
school funding because it deprived students of a “fundamental right” of education based on the Fourteenth
Amendments Equal Protection Clause. Specifically, the state overrelied on local property taxes to fund pub-
lic schools, and that policy created disparities in expenditures that discriminated against the poorliving in
underfunded school districts. In Robinson v. Cahill (1972), the New Jersey Supreme Court likewise'nullified
the state’s financing scheme. But, unlike Serrano, the court reasoned that it did not satisfy-the state constitu-
tion’s obligation to provide for a “thorough and efficient” system of public education.'’

The movement toward reforming state public school funding on the basis of .the Fourteenth Amendment
Equal Protection Clause was abruptly halted, however, by the Burger Courtsidecision in San Antonio
Independent School District v. Rodriguez (1973)."* In a 5:4 ruling, the justices rejected the claim of Hispanic
students living in urban districts with a low property tax base, who argued they were denied an equal public
education compared to schools in wealthier districts. The bare majority*of'the Court rejected that claim in
holding that equally funded education is not a “fundamental right.” In reaching that conclusion, the Court
applied the rational basis test—that is, whether the state had a rational, or reasonable, basis for funding
public schools based on local tax rates and in maintaining local control over educational policy.”® In short,
the Court exercised judicial self-restraint in deferring to'state and local governments’ power to set educational
policy, a traditional province of the states.

Ironically, despite its holding, Rodriguez led tolitigation in state courts. Between 1973 and 2002, forty-four
states faced legal challenges to their education finance’systems based on provisions in their state constitutions. In
several early cases, state courts relied on the equal protection clauses in their state constitutions to invalidate ineq-
uitable school funding mechanisms. But they did not specify how to remedy the problem. In other states, some
popular assemblies struggled to equalize resources but found it impracticable to do so. As a result, the initially
favorable rulings for reforming public school funding systems in the 1970s gave way to a series of defeats in the
1980s. By 1989, fifteen state'supreme courts had denied relief, whereas only seven others granted it.!

Nonetheless, reformers continued to bring litigation aimed at achieving equality in state financing for
public schools on state ‘constitutional grounds but by stressing the “adequacy” of educational resources
instead of “equity.” Whereas “equity lawsuits” pushed for the elimination of wealth disparities by equalizing
the amount of tesources distributed to all districts, “adequacy lawsuits” sought school reforms on the basis of
demonstrable standards of academic performance. In doing so, state courts interpreted educational clauses in
their state constitutions that guarantee a “system of free common schools” or a “thorough and efficient” or
“adequate public education” as the basis for reforms. Simply put, the new approach meant all students must
havea reasonable chance to get an “adequate” public education, and whether they received one was measured
by academic achievement through performance standards."

Although the state supreme courts in New Jersey, Washington, and West Virginia nullified state educa-
tion financing systems on the basis of inadequacy, it was not until the Kentucky Supreme Court’s ruling in
Rose v. Council for Better Education (1989) that the adequacy reform movement in state courts reached its
full potential.'® After Rose, the shift from equity to adequacy challenges produced more victories than in the
preceding fifteen years, even though slightly more state courts upheld, rather than struck down, school fund-
ing systems. Indeed, a recent study found that there were twenty-two victories in state courts as opposed to

eleven defeats in suits for educational reforms.'”

Copyright ©2016 by SAGE Publications, Inc. This work may not be reproduced or distributed in any form or by any
means without express written permission of the publisher.



308

PART IV JUDICIAL POLICYMAKING

Rose also remains important because it established specific standards for measuring whether students
were achieving an “efficient” education: whether, for example, they were taught effective oral and written
communication skills or gained a sufficient understanding of government, the arts, or vocational skills.
Significantly, the reliance on standards as a measure of adequacy was, in part, developed from the findings
by various commissions and studies that were initiated by the federal government and states in the aftermath
of Rodriguez. Once a trial court determined liability, many of the guidelines originating from Rose resulted
from public hearings and the input from a select commission (created by the trial court) based on reform
plans initially adopted by the Kentucky Supreme Court.'®

In short, Rose was the “starting point in what has become a significant dialogue among the public, the
courts, and the legislature on standards-based reform.”"® The focus on adequacy and intergovernmental coop-
eration has had significant consequences for other jurisdictions. Since Rose, an overwhelming majority of states
have addressed public school funding issues through litigation, and scholars (and some.courts). continue to
develop new legal rationales that support public school reforms. Moreover, recently, state courts have begun to
fuse the adequacy and equity theories. In Gannon v. State (2014), for example, the Kansas Supreme Court reaf-
firmed the state’s constitutional obligation to “make suitable provision for finance of the educational interests
of the state,” based on the convergence of equity and adequacy theories (see Table.10.1).%

In all likelihood, state supreme courts will remain at the forefront of shaping local education financing
policy for years to come.? The trend has been fueled, in part, by the No Child Left Behind Act of 2001,
requiring states to meet academic performance standards, and Congress’s reauthorization of the Elementary
and Secondary Act of 1965 shortly thereafter. Subsequent federal initiatives, such as the Obama adminis-
tration’s Race to the Top Fund and the American Recovéry-and Reinvestment Act of 2009, similarly use
competitive grants along with standards and assessments to Create incentives for states to enact educational
reform. In the states, state leaders also launched thesCommon Core State Standards Initiative, a perfor-
mance-based reform designed to encourage states to.develop a “common core” of knowledge and skills that
all high school students should master before going to college or entering into a career.”?

To be sure, new litigation will invariably-test the limits of judicial activism in educational policy following
the Great Recession of 2008 and thefailure of some state and local governments to meet their educational
funding obligations under federaland:state legislation.?* A related issue involves the political uncertainty of
whether courts may in fact force statedegislatures to enact reforms. In Alabama and Ohio, for example, both
state supreme courts terminated.judicial proceedings in public school funding suits because their legislatures
declined to pass laws to remedy the constitutional violations, thus leaving reforms in limbo. These sug-
gest that state supreme courts have an important but, perhaps, diminishing impact on educational reform
because the enforcement of their decrees is contingent upon the responses and support of other political

institutions.*

FederalJudicial Policymaking: Abortion and Affirmative Action

In two cases, McCullen v. Coakley (2014)* and Schuette v. Coalition to Defend Affirmative Action (2014),%
the Supreme Court continued to develop constitutional principles dealing with abortion and affirmative
action. In McCullen, the Roberts Court upheld the First Amendment free speech rights of protesters at
abortion clinics by striking down a Massachusetts law that created a thirty-five-foot “buffer zone” between
protesters and women seeking access to clinics. In Schuette, the Court upheld a Michigan constitutional
amendment barring affirmative action programs in public universities as well as in the hiring of state
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employees and awarding of governmental contracts. While neither decision directly addressed the merits of
the disputes over abortion and affirmative action, their significance reflects the continuing political contro-
versy over earlier Supreme Court rulings that expanded privacy rights and upheld affirmative action in the
1970s and 1980s.

Abortion. Although courts have long recognized protected privacy interests,” a constitutional right of
privacy was not established until Griswold v. Connecticut (1965).% There, a physician and the director.of the
Planned Parenthood League of Connecticut were prosecuted for dispensing contraceptives to a married
couple in violation of state law. In a 7:2 decision written by Justice William O. Douglas, the Coutt invali-
dated the state law and proclaimed a constitutional right to privacy based on the penumbras.or shadows of
several guarantees in the Bill of Rights. Justice Douglas explained:

Specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees
that help give them life and substance. . . . Various guarantees create zones of privacy. The right of asso-
ciation contained in the penumbra of the First Amendment is one. o+ The Third Amendment in its
prohibition against the quartering of soldiers “in any house” in time of peace without the consent of the
owner is another facet of that privacy. The Fourth Amendment éxplicitly affirms the “right of the people
to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The
Fifth Amendment in its Self-Incrimination Clause enables the'eitizen to create a zone of privacy which
government may not force him to surrender to his detriment. The Ninth Amendment provides: “The
enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others
retained by the people.”?

In dissent, however, Justices Hugo Black and Potter Stewart countered that the Court was acting like “a
super-legislature” in proclaiming a right to privaey and exercising “unbounded judicial authority would make
of this Court’s members a day-to-day constitutional convention.”

Griswold had implications for other areas of privacy and reproductive rights as well. Eisenstadt v. Baird
(1972)°" held that Griswold and theFourteenth Amendment justified striking down a Massachusetts law out-
lawing the use of contraceptives by unmarried persons. According to Justice William J. Brennan, “If the right
to privacy means anything, it is the right of the individual, married or single, to be free from unwarranted gov-
ernmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget
a child.”** Eisenstadt, then, helped set the stage for the landmark ruling in Roe v. Wade (1973)* on abortion.*

In Roe, the:Burger Court struck down Texas’s criminal abortion statute on the grounds that it violated a
woman’s constitutional right to privacy. Specifically, it compromised a pregnant mother’s “liberty” interest to
have/an abortion under the Fourteenth Amendment’s due process clause. In writing for the majority, Justice
Harry Blackmun reasoned that government did not have a compelling interest in barring access to abortions.
Instead, it had the power to regulate abortions more intensively as the pregnancy progressed to term. As a
result, under the so-called trimester approach, it was necessary to balance the interests of women and those
of states in protecting the unborn. Women and their physicians retained a right to abort, at least in the first
three months of the pregnancy. In the second trimester, up to the point of viability (between twenty-four and
twenty-eight weeks—the time a fetus may live outside of the womb), states could regulate abortions in order
to protect maternal health. After viability, or in the third and last stage of pregnancy, states had a compelling
interest to preserve fetal life and could limit access to or even ban abortions, except when necessary to save

a woman’s life.
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Roe ignited a firestorm of controversy, and a majority of states and the federal government rewrote their
abortion laws. Some state jurisdictions tailored their legislation to conform to the Court’s ruling, but many
others either left their pre-Roe laws in place or began to sharply restrict the availability of abortions. Some
laws restricted or eliminated public funding for abortions, prohibited abortions in public hospitals, required
spousal or parental (for a minor) informed consent before allowing abortions, required fetal lung and matu-
rity tests, imposed mandatory waiting periods, and banned advertisements for abortion clinics.?®

Anti-Roe sentiments framed the Christian evangelical movement and Republican platforms during the
Ronald Reagan presidency as well as the administrations of George H. W. Bush and George W. Bush. Inaddi-
tion, abortion politics fueled battles over federal judicial appointments—most notably, in the Senate’sidefeat
of President Reagan’s 1987 nomination of Judge Robert Bork for a seat on the Supreme Coure(for further
discussion, see the section in Chapter Four titled, “The Battle Over Robert Bork’s 1987 Nomination”).?
Afterward, President Reagan appointed Anthony Kennedy, a more moderate Ninth (Circuit appeals court
judge, and he was easily confirmed by the Senate.?” Ironically, Justice Kennedy would come to play a key
role in voting to uphold Roe in subsequent cases secking to overturn that precedent.

The changing composition of the bench and the shift to the right since the 1980s has led the Court to
revisit Roe several times. But thus far a majority of the Court has upheld “the.essence of Roe.” Most sig-
nificantly, in an unusual joint opinion by Justices O’Connor, Souter, and Kennedy, in Planned Parenthood
of Southeastern Pennsylvania v. Casey (1992),%® they reaffirmed Roe’s “essential holding” that women have
the freedom to terminate a pregnancy up to the point of a fetus’s viability. The ruling was based on two
underlying factors. First, the Court feared its legitimacy would suffer if Roe was reversed under political
pressure. Second, Roe was upheld as a precedent that citizens relied upon as an enduring principle of
personal autonomy.

Roe nonetheless has been considerably weakened because the Rehnquist and Roberts Courts have jet-
tisoned its trimester analysis and strict scrutiny test,.along with introducing a new, less rigorous standard,
the undue burden test. Under the undue burden test, restrictive antiabortion laws are upheld if they do not
place a substantial obstacle on the availability of abortions. Consequently, although Roe remains the law of
the land, Casey undermined it considerably since its effect is to allow for more and greater restrictions on
the availability of abortions.

Moreover, in spite of the ruling in-Casey, the abortion controversy remains hotly contested and politically
explosive. As Yale law professorJack Balkin observed, the Court’s efforts to settle the question of abortion
rights “has proved to be little more than wishful thinking.”® A recurring issue, among others,” is the con-
stitutionality of so-called flate-term” or “partial-birth” abortion bans that were enacted immediately after
Casey." In Stenberg viCarhart (2000), a bare majority of the Rehnquist Court struck down Nebraska’s ban
on partial-birth abortions because it did not contain a medical exception for the procedure to take place if
the pregnant mother’s health was in danger. Thereafter, however, Congress passed the Partial-Birth Abortion
Acty'which also banned late-term abortions, and the Court’s composition changed with the appointment
of Chief Justice John Roberts and Justice Samuel Alito. Subsequently, in Gonzales v. Carhart (2007), a bare
majority of the Roberts Court upheld that federal law even though it did not have a medical exception for
allowing the procedure if a woman’s health is endangered. But, ironically, the majority stopped short of over-
ruling Stenberg v. Carhart. As a result, the constitutionality of states’ partial-birth abortion bans will remain
uncertain—until (and if) the Roberts Court decides to revisit the issue.*

Finally, new reproductive technologies, such as RU486 (the so-called “morning after” pill), cloning, cryo-
genics, stem cell research, and procedures relating to same-sex procreation, continue to keep the abortion
controversy on national political and judicial agendas. Abortion politics is now a central issue in virtually
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Pro-abortion and anti-abortion protestors rally outside the Supreme Court on January 22,
2014.

every federal judicial nomination and confirmation. The growing politicization of the federal bench will
likely persist or intensify as new efforts to restrict or ban abortion rights will continue apace. Over forty
years after Roe, states continue to enact an atray of laws limiting the availability of abortion (see Table 10.3
for a survey of state abortion laws). These new laws prompted an American Civil Liberties Union lawyer to
observe that, while this “sort of chipping away at Roe” has been going on for decades, the most recent efforts
are akin to using a “jackhammer” instead of a “chisel.”® Consequently, challenges to the constitutionality of
such restrictions are certain torcontinue returning the controversy to the Supreme Court.

Affirmative Action. Affirmative action began in the 1960s with executive orders from Democratic presi-
dents John E Kennedy and Lyndon B. Johnson. These orders specified that federal contractors and agencies
must use affirmative action in making governmental contracts and ensuring federal employees were not
discriminated against in terms of race, color, religion, sex, or national origin. Adopting racial preferences in
government, private sector jobs, and higher education grew across the nation—typically in the form of set-
asides, quotas, preferences, or priorities in employment, promotion, and admissions decisions. This growth
was accompanied by strident political opposition, especially in the late 1970s.%

Opponents argue that using race-based (instead of race-neutral) factors violates the principle of equal
protection of law and in fact is reverse discrimination. Proponents counter that affirmative action programs
are sound legal and social policy. Not only are they remedies for past discrimination, but they also temper
the effects of economic inequalities suffered by politically disadvantaged minorities. Arguably, these reasons
explain why affirmative action policies have been adopted in many of the world’s democracies and legal sys-
tems, such as India, South Africa, Northern Ireland, and Brazil.®

These competing arguments have also long framed the Supreme Court’s jurisprudence on affirmative
action. In DeFunis v. Odegaard (1974), a white applicant challenged an affirmative action program at the
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Abortion Restrictions in the States

Major
Provisions Legal Restrictions
Refusals by Laws allowing individual health care providers to refuse to participate in an
Health Care abortion
Providers . .
e 43 states allow institutions to refuse to perform abortions
e 16 of those states limit refusal to private or religious institutions
Gestational Laws prohibiting abortions except when necessary to protect the woman’s
Limits life or health after a specified point in pregnancy (e.g., fetal viability)
e 42 states have such restrictions
Physician Laws requiring an abortion to be performed by a licensed physician
and Hospital . ) ¢ ) d ital af
Requirements e 20 st_a_tes requn’_e an abortion to be performed ina hospital after a
specified point in the pregnancy
e 18 states require the involvement of a second physician after a specified
point
Parental Laws requiring one or both parents to consent to the procedure

Involvement in
Minor’s Decision
to Have an
Abortion

e 21 states require one or both parents to consent
e 12 states require that one or both parents be notified
e 5 states require both parental.consent and notification

Waiting Periods

Laws requiring a woman to wait a specified period of time, usually
24 hours, between the time:she receives counseling and the time the
procedure is performed

e 24 states have such restrictions
e 10 of those states have laws compelling the woman to make two
separate trips to'the clinic to obtain the procedure

State-Mandated
Counseling

Laws mandating that women be given counseling before an abortion

e 17 states have such restrictions that include information on at least one
of the following:

e showing the purported link between abortion and breast cancer (5
states)

e showing ability of a fetus to feel pain (12 states)

¢ showing the long-term mental health consequences for the woman

(8 states)
Partial-Birth Laws prohibiting “partial-birth” abortion
Abortions L. -
e 19 states have such restrictions (3 laws apply only to postviability
abortions)
Public Funding Laws allowing states to use their own funds to pay for all or most medically
of Abortions necessary abortions for Medicaid enrollees in the state

e 17 states have such laws

e 32 states and the District of Columbia prohibit the use of state funds
except in those cases when federal funds are available: where the
woman’s life is in danger or the pregnancy is the result of rape or incest
(contrary to federal requirements, South Dakota limits funding to cases
of life endangerment only)
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Major

Provisions Legal Restrictions

Private Laws restricting coverage of abortion in private insurance plans (most
Insurance limit coverage only to when the woman'’s life would be endangered if the
Coverage pregnancy were carried to term)

e O states have such laws
e Most states allow the purchase of additional abortion coverage at an
additional cost

Source: Derived from Alan Guttmacher Institute, “An Overview of Abortion Laws” (as of July 1, 2014), available from www
.guttmacher.org/sections/by-type.php?type=spib (last retrieved July 25, 2014).

University of Washington law school after he was denied admission. Yewthe Burger Court (1969-1986) dis-
missed his appeal under #he mootness doctrine (discussed in Chapter Six)/because a state court had ordered his
admission while his appeal was pending, and he would graduate before the Court could render a decision.
Dissenting liberal Justice Douglas, however, argued that

there is no constitutional right for any race to be preferred. The years of slavery did more than retard
the progress of blacks. Even a greater wrong was done the whites by creating arrogance instead of
humility and by encouraging the growth of the fiction of a superior race. There is no superior person
by constitutional standards. A DeFunis who is white is entitled to no advantage by reason of that fact;
nor is he subject to any disability, no matter'what his race or color. Whatever his race, he had a consti-

tutional right to have his application considered on its individual merits in a racially neutral manner.“¢

In advocating racial neutrality, Justice Douglas foreshadowed contemporary arguments claiming that
affirmative action creates inequality by stigmatizing minorities and placing those who should be recognized
for their individual merits at a competitive disadvantage.

A few years later, Regents of the University of California v. Bakke (1978) directly addressed affirmative action
in higher education, In Bakke, a badly divided Supreme Court ruled that using racial preferences was permis-
sible so long as the affirmative action program did not use racial quotas, and that the program was necessary
to promote diversity in the student body. Still, Bakke did not resolve much, and the controversy actually
intensified-afterPresident Reagan’s 1980 election. Moreover, attacks on affirmative action increasingly became
centered in the courts. Special interest groups, such as the Center for Equal Opportunity, the Center for
Individual Rights, the Independent Women’s Forum, and the Pacific Legal Foundation, took the lead in
bringing lawsuits challenging the constitutionality of affirmative action programs. Opponents also saw an
opportunity for success in the Supreme Court because of its changing composition and the appointments
made by Republican presidents Richard Nixon, Ronald Reagan, George H. W. Bush, and George W. Bush,
which resulted in an increasingly conservative majority on the Court in the post-Bakke era.”

While a majority of the Rehnquist Court (1986-2005) resisted the pressure to overturn Bakke, the jus-
tices nonetheless increasingly came to oppose affirmative action. In Gratz v. Bollinger (2003), a 6:3 ruling,
the Rehnquist Court struck down the University of Michigan’s undergraduate admissions program because it
awarded a set number of points to applicants solely on the basis of race. But, in a companion case, Grutter v.
Bollinger (2003), a 5:4 bare majority (with Justice O’Connor joining the four liberals and writing the opinion
for the Court) upheld the University of Michigan law school’s affirmative action program. Applying the strict
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scrutiny test, Justice O’Connor reasoned that achieving educational diversity through race-conscious poli-
cies is a compelling government interest, though taking race into account as a remedy for past discrimination
is not. The law school’s admission program was permissible because it adopted a “holistic” approach (taking
into account multiple qualification factors) in order to achieve diversity and a “critical mass” of minority
students. By contrast, dissenting Chief Justice Rehnquist and Justices Scalia, Thomas, and Kennedy sharply
disagreed. They countered that the Court misapplied Bakke and the strict scrutiny interest test. Chief Justice
Rehnquist and Justice Kennedy, in particular, thought that Bakke was not followed since the University-of
Michigan’s law school automatically applied racial preferences (akin to an impermissible quota) under the
fiction of achieving a “critical mass” of diverse students.*

Subsequently, a bare majority of the Roberts Court (2005 to present) further questioned and cut back
on affirmative action programs. The Roberts Court reconsidered the effect of Gratz and Gruster.on K-12
school policies using race-based considerations in Parents Involved in Community Sehobls v."Seattle School
District No. 1 (2006). Writing for the Court, Chief Justice Roberts struck down student assignment plans
that used race as a factor in assigning students to high schools that were increasingly-racially isolated due to
housing patterns, in order to maintain integration in compliance with Brown@. Board of Education (1954).
Chief Justice Roberts reasoned that such race-based policies are not narrowly.tailored and fail to survive
strict scrutiny. As he flatly put it: “The way to stop discrimination on the basis of race is to stop discriminat-
ing on the basis of race.” Justice Kennedy concurred but argued that the plurality’s interpretation of Brown
was flawed. And he countered that local school boards may “consider the racial makeup of schools and to
adopt general policies to encourage a diverse student body, oneaspect of which is its racial composition.” As
for the plurality’s interpretation of Brown, Kennedy wrotet

Fifty years of experience since Brown v. Board of Education (1954) should teach us that the problem
before us defies so easy a solution. School districts/can seek to reach Browns objective of equal edu-
cational opportunity. The plurality opinion is at least open to the interpretation that the Constitution
requires school districts to ignore the problem of de facto resegregation in schooling. I cannot endorse
that conclusion. To the extent thatthe plurality opinion suggests the Constitution mandates that state
and local school authorities must accept the status quo of racial isolation in schools, it is, in my view,
profoundly mistaken.

Writing for the dissenters, Justice John Paul Stevens contended that Chief Justice Roberts’s interpretation
of Brown effectively “rewrites the history of one of this Court’s most important decisions.”®

The Roberts Coutt, then, again considered Bakke and Grutter—but notably declined to reverse those
precedents—in reviewing the University of Texas at Austin’s affirmative action plan in Fisher v. University
of Texas at Austin (2013). Since many Texas high schools were dominated by one specific race or ethnic-
ity, the University of Texas argued that its admissions policy was aimed at diversifying its study body by
admitting/about 75 percent of all applicants if they were in the top 10 percent of their graduating high
school class, and the rest based on considering race and other factors in order to achieve a “critical mass”
of African American and Hispanic students. The latter applicants were judged on a “holistic basis,” taking
into account several individual “plus” factors, along with race, such as leadership skills, work experience,
community service, awards, honors, and other special talents or circumstances. Not automatically admit-
ted under the “Top Ten Percent” rule, a white woman denied admission, Abigail Fisher, sued and charged
the use of race in admissions was constitutionally impermissible. With only Justice Ruth Ginsburg dissent-
ing (and Justice Elena Kagan recused), Justice Kennedy’s opinion for the Court returned the case back to
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the lower court for further review, upon concluding that it failed to apply strict scrutiny and the compelling
interest test correctly. In doing so, the Roberts Court clearly signaled that affirmative action plans in higher
education may consider race in admissions only if other race-neutral factors do not achieve the goal of edu-
cational diversity. In concurring opinions, Justices Scalia and Thomas indicated that they would overturn
Grutter. By contrast, dissenting Justice Ginsburg stressed that in her view the Texas affirmative action policy
was constitutionally permissible, but notably also emphasized that “the Court rightly declines to cast off the
equal protection framework settled in Gruzter.”>

The Roberts Court is likely to consider the affirmative action controversy in future cases. After
remand, for example, in Fisher v. University of Texas at Austin (2014),%" the Court of Appeals for the
Fifth Circuit reaffirmed its earlier holding that Texas may continue to use race as a.factor in.undergradu-
ate admissions. Judge Patrick Higginbotham reasoned that the university’s race-conscious but holistic
review of applicants furthered a compelling interest in fostering educational diversity:Dissenting Circuit
Judge Emilio Garza countered that the university failed to show that its plan was, “narrowly tailored” to
achieving the goal of diversity. While some pundits have predicted that Judge Higginbotham’s opinion
was “cert.-proof” (making it unlikely that the Supreme Court will grant certiorari again because it was
decisively written), conservative interest groups vowed to continue thefight affirmative action in light of
the Roberts Court’s Schuette decision (discussed in this chapter’sintroduction).”

THE IMPACT OF JUDICIAL DECISIONS

Judicial decisions shape public policy and social relationships. They may not only affect the parties to a law-
suit, but also influence the choices of government officials and private entities who must, in turn, implement
the legal rules or policies that their decisions create, affirm, or reverse. So, too, they may broadly affect the pub-
lic at large and have an impact on whether their rulings invite political opposition or compliance and respect.
The concept of “judicial impact;>. however, is multifaceted, fluid, and complex. The “cause and effect”
of judicial rulings is largely dependent upon how they are perceived, implemented, and followed. Though
courts may dictate social policy,atthe end of the day they must rely on other institutional actors to translate
their rulings into practice. Courts cannot control whether their rulings will be administered propetly or
accepted as legitimate, though they may fine noncomplying parties to a lawsuit in contempt of court. As a
result, “implementation” and “compliance” are analytically distinct from “judicial impact,” but both under-
score not only the practical consequences of judicial decision making, but also their public policy effect.
Although all judicial rulings have some effect on different subpopulations, groups, or citizens,” the
extent to which judicial decisions are properly administered is far from certain and sometimes controversial.
TheRoberts Court’s decision upholding “Obamacare” (the Patient Protection and Affordable Care Act)
in National Federation of Independent Business v. Sebelins (2012)** is illustrative. Though the ruling upheld
theso-called “individual mandate”—the legal obligation to buy health insurance—the decision’s implica-
tions forced the federal government and state governments to create an insurance marketplace through
“American Health Benefit Exchanges” (for individuals) and “Small Business Health Options Programs”
(for small business owners) in order to comply with the Court’s ruling. Each exchange provides buyers
with information and access to the insurance coverage they must buy (or face a tax penalty if they do not).
Although governing the exchanges is the responsibility of the states, the federal government must set them
up if a state refuses to create them. As of 2014, thirty-six states have relied upon the federal government
to run parts or all of their exchanges. Besides these mandates, the legality of the exchanges and how they
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operate has been challenged in the federal appeals courts, and the Supreme Court may have to revisit the
constitutionality of the law in the future.® Accordingly, the Department of Health and Human Services
(the agency responsible for implementing the law), as well as federal judges, state officials, insurance com-
panies, small businesses, and citizens, must adjust their policies, behavior, and actions in a rather uncertain
legal and political environment.

National Federation of Independent Business illustrates that a number of interrelated factors influence
implementation of and compliance with judicial decisions and hence their impact. Whether an appellate
court speaks with one voice, or is fragmented or split by dissents and separate opinions, affects the weight
of a decision as a precedent and, therefore, compliance with it. The nature of the dispute may make’a
difference as well, because controversial decisions are likely to provoke more hostility and oppesition. The
institutional prestige of the court, along with the dynamics of the prevailing political climate and public
opinion, is important too.

These elements and many other intangibles may hinder enforcement and compliance, especially when
the Supreme Court is ahead of the prevailing public opinion. Although there.are. many high-profile exam-
ples of the implementation of and compliance with rulings of the Court—ranging\from the enforcement
of affirmative action policies, to the regulation of political campaign finances,.to the display of religious
monuments in public spaces, to the imposition of capital punishment—arguably, the best example of the
difficulties courts may confront in achieving implementation and compliance with their rulings on major
political controversies involves the politics of school desegregation following the Warren Court’s decision in

Brown v. Board of Education (1954).°°

Brown v. Board of Education (1954) and School Desegregation Politics

In Brown, racial segregation in public schools was prohibited by implicitly ending (but not directly
overruling) the so-called “separate but equal principle” of Plessy v. Ferguson (1896).5 In a companion case,
Bolling v. Sharpe (1954),%® racial segregation in the District of Columbia’s public schools was invalidated on
the basis of the Fifth Amendments due process clause, a decision holding that the guarantee of equal protec-
tion applied against federal action as-well as against state governments. The mandate in both cases, however,
met with stiff resistance in many.local communities, a problem that was compounded by the Court’s failure
to issue any remedial orders,to implement its decree until a year later in Brown v. Board of Education (1955)
(Brown I1).>° Even then, the only remedy offered was the justices’ insipid pronouncement that desegregation
in schools should' commence “with all deliberate speed.”

The Court’s inability to enforce its own rulings transformed Brown’s mandate into little more than a
“moral appeal and an invitation for delay.”® Although a few states began to move toward desegregation
even before the Court’s rulings, Brown I invited defiance in the South instead of compliance. Immediately
after Brown, white supremacist “citizen councils” were organized. Several state legislatures and school boards
enacted numerous resolutions disputing Brown and condemning the Warren Court for its decision. In
Congress, 101 senators and representatives issued the “Southern Manifesto,” denouncing Brown as an
unconstitutional exercise of judicial power. President Dwight Eisenhower reluctantly accepted Brown but
refused to enforce it aggressively and defended the federal government’s inaction, saying that “it is difficult
through law and through force to change a man’s heart.”®!

Mounting pressures of the civil rights movement and persistent litigation by the National Association
for the Advancement of Colored People Legal Defense Fund forced the federal government to act more
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decisively in the early 1960s. In 1961, the U.S. Civil Rights Commission recommended that all school
districts file desegregation plans with the federal government and to deny 50 percent of federal funds for
education from segregated districts. Subsequently, Congress passed the Civil Rights Act of 1964, the land-
mark civil rights legislation that guaranteed prohibiting segregation in public accommodations and the
workplace.®” The Department of Justice then began suing school districts and forcing them to desegregate
or lose millions of dollars in federal money.

Despite this progress, Brown’s enforcement remained uneven and piecemeal as the composition,of the
Supreme Court changed with President Nixon’s four appointees and the momentum of the civil rights
movement also began to fade in the late 1970s. The Burger Court reacted to lower court rulings author-
izing gerrymandered school district lines and compulsory busing of school children by-issuing key rulings
prohibiting de jure (state-sponsored) segregation in public schools, but permitting de facto segregation
(resulting from demographic changes in housing patterns), unless there wasevidence of intentional dis-
crimination.®

Although hundreds of lawsuits were filed in the 1970s and 1980s to press local school boards to inte-
grate fully, courts confronted massive resistance to enforcing Brown in‘local ‘communities, and the Burger
Court generally upheld lower courts’ micromanaging efforts to achieve integration. Without firm Supreme
Court guidance, the desegregation litigation remained controversial and arguably floundered in the lower
federal courts. After 1986, when the most conservative member of the Burger Court—Justice William H.
Rehnquist—was elevated by President Ronald Reagan to the chief justiceship, the Rehnquist Court began
revisiting the controversy over school desegregation. A ‘majority of Rehnquist Court started disengaging the
federal judiciary from the task of superintending localschool boards in order to achieve integrated, or “uni-
tary,” school districts.

In Missouri v. Jenkins (1990),% the Rehnquist Court affirmed the power of federal judges to order a school
board to levy taxes to implement desegregation.plans. But, subsequently, as the Court’s composition further
changed and became more conservative, a majority of the Rehnquist Court moved further in the direction of
getting lower federal courts out of the business of forcing compliance with Brown. In Board of Education of
Oklahoma City Public Schools vi'Dowell (1991),% and later in Freeman v. Pitts (1992),% the Rehnquist Court
held that judicial supervision of segregated school districts could end if there was evidence that school boards
had made reasonable efforts to’comply with desegregation plans and, to the extent practicable, eliminated
“the vestiges of past discrimination.” As one political scientist observed, Dowell and Freeman heralded a “new
course, not a dramatic reversal, pointing to a new period of litigation—a period not unlike that immediately
after Brown but one in which lower courts gradually moved to relinquish, rather than assert, control over
public schools.?®” Arguably, the Roberts Court’s Parents Involved in Community Schools ruling (discussed
earlier) is further evidence of the federal judiciary’s retreat from Brown.

For critics, Brown and its aftermath underscore the inability of courts to force major social change.®® The
Supreme Court could not fully implement Brown without the sustained cooperation of the political branches
and; in the end, without full public support. Although total compliance with Brown has never been achieved,
the Court’s policymaking did steer the country in the direction of significant public policy change toward
ending racial discrimination in public schools and elsewhere. In this regard, Brown “dramatically and undeni-
ably altered the course of American life.”®

Nor is Brown an isolated case. Lawrence v. Texas (2003),”° the Court’s controversial ruling striking down
laws criminalizing homosexual sodomy, provoked similar responses and opposition. The reactions are con-
sidered in the next section in accordance with a model public law scholars use in evaluating the implementa-

tion, compliance, and impact of judicial rulings.
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The Politics of LGBT Rights and Same-Sex Marriages

Political scientists Bradley Canon and Charles Johnson have analyzed the scope and application of judi-
cial policymaking in terms of how different populations in the legal culture interpret, implement, and
comply with judicial decisions.”! They emphasize that judicial policies are not self-executing, and appellate
courts must rely on other institutional actors—besides lower courts, state attorneys general, for example,
and prosecutors, police, key agency officials, and municipal employees—to translate legal principles into
public policy.

Judicial impact is a function of implementation (how court decisions are implemented by govern-
ment officials) and compliance (whether judicial policies are followed or not by those interpreting or
implementing them) (see Figure 10.1). The underlying dynamics of implementation, ‘compliance, and
impact are not mutually exclusive or static. Rather, they are fluid and situational. Illustrative'of the impact
of the Court’s watershed rulings is Lawrence v. Texas (2003)7 and its consequences for the development
of the law and gay rights and same-sex marriage.

Before Lawrence, in Bowers v. Hardwick (1986),”> a bare majority of the Burger Court ruled there was no
constitutional right under the Fourteenth Amendment to engage in consensual homosexual sodomy. But,
by a 6:3 vote, Lawrence struck down Texas’s antisodomy law and overturned Bowers. Writing for the Court,
Justice Anthony Kennedy held that criminalizing homosexual conddct between consenting adults violates
the Fourteenth Amendment and the right to privacy. Although Bowers:emphasized that “for centuries there
have been powerful voices to condemn homosexual conduct as immoral,” Justice Kennedy highlighted the
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“emerging awareness” over the past fifty years that “liberty gives substantial protection to adult persons in
deciding how to conduct their private lives in matters pertaining to sex.” This “emerging recognition” is
apparent not only in U.S. law, but also in foreign law. In Justice Kennedy’s words, “Other nations . . . have
taken action consistent with an affirmation of the protected right of homosexual adults to engage in intimate,
consensual conduct.” Consequently, Justice Kennedy emphasized, the personal autonomy of homosexuals
“has been accepted as an integral part of human freedom in many other countries.””*

Although Lawrence v. Texas only nullified criminal bans on sodomy, advocates and critics of homesexual
rights perceived it as opening the door for judicial recognition of same-sex marriages.” Still, there remained
crosscutting movements and countervailing pressures to reaffirm heterosexual marriage, along with recog-
nizing the legality of same-sex relationships. In 1996, President Bill Clinton signed.the-federal Defense of
Marriage Act (DOMA), which defined marriage as a heterosexual relationship. That law,prompted a major-
ity of states to enact similar laws, “junior DOMAs.” At the same time, as Lawrence recognized, many states
were moving in a different direction. In 2000, Vermont became the first state-permitting homosexual “civil
unions” (allowing same-sex couples to enjoy legal rights given in heterosexual'marriages). And by 2001, half
of the states had repealed their criminal laws banning consensual sodomy.”®

Different constituencies responded to Lawrence in diverse ways. Their reactions were based on the
possibility that the judiciary would continue to play an active role in expanding homosexual rights.
Homosexual rights activists saw hope in Lawrence, but the decision caused an equally intense backlash,
especially among religious and conservative groups. Significantly, Lawrence had the unintended effect of
changing rights” discourse: antigay animus was no longer necessarily rooted in moral objections to homo-
sexuality, as it was before Lawrence. Rather, arguments for restricting same-sex unions were refashioned
to stress that they undermined the traditional/institution of marriage and harmed children.”” The new
parameters of the political debate about gay tightsthereby redefined the strategies, responses, and burdens
of legislators and well-organized special interest groups for and against same-sex marriages.

Consequently, after Lawrence, theprimary actors—lower courts, judges, and lawyers—began to adju-
dicate the basic question of whether.the traditional conception of marriage should remain. With the state
supreme court’s ruling in Goodridge v. Department of Health (2003),”® Massachusetts became the first state
to validate same-sex marriages. At the time, only four other jurisdictions across the globe—Ontario, British
Columbia, Belgium, and the:Netherlands—had authorized gay marriages. In the United States, the ruling
created a strong backlash.among religious leaders and political opponents. In his 2004 State of the Union
Address, President George W. Bush declared that a constitutional amendment preserving traditional mar-
riage would be the “only alternative left” if “activist judges” continued to thwart the people’s will. With
public opiniontpolls showing little support for same-sex marriage, several states passed nonbinding resolu-
tions demanding Congress enact such an amendment, but it did not garner enough votes in the House of
Representatives to pass.”

Local officials, however, began issuing marriage licenses to gay and lesbian couples. Subsequently, the
courts voided them in California, New Mexico, New York, and Oregon. In response, opponents of homo-
sexual rights turned to the ballot box and pressured state legislatures to pass laws and constitutional amend-
ments to bar same-sex marriages. By 2004, anti—gay marriage amendments to state constitutions had been
enacted in thirteen states. Within five years of Goodridge, more than twenty-five states had enacted similar
prohibitions; before Goodridge, only three states—Alaska, Nebraska, and Nevada—had constitutional bans
on homosexual marriages.®

In light of these developments, the progress toward judicially sanctioned same-sex marriage remained une-
ven, though public opposition dramatically increased after 2006.8' Yet, public opinion polls found increasing
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ALL THOSE IN

Mike Luckovich Editorial Cartoon used with the permission of Mike Luckov-

ich and Creators Syndicate. All rights reserved.

Political cartoon depicting growing public support for same-sex
marriage.

support for gay marriage or civil unions. Also, there was a growing recognition of “relationship equality poli-
cies” in a variety of progressive venues—Dby 20006, séveral hundred Fortune 500 companies gave their employ-
ees health care plans for same-sex domestic partners,iand by 2008, fifteen states enacted similar benefits for
public employees. Several states enacted enhanced punishments for antigay “hate crimes,” and many others
passed antidiscrimination laws applying.to sexual orientation. While the different signals emerging from the
judiciary may have complicated reform efforts;' Lawrence and Goodridge undeniably encouraged the national
lesbian, gay, bisexual, and transsexual (LBGT) community to advance its political agenda.®

By 2009, the Connecticutj California, and Iowa Supreme Courts each interpreted its state constitution
to recognize same-sex marriages.® While the Connecticut ruling was accepted by legislature and a major-
ity of voters, the Californiaiand Iowa decisions generated a substantial political backlash that reverberated
across the nation. Whereas California voters approved of a constitutional amendment banning same-sex
marriage (Proposition'8), Iowa voters removed three justices from the state supreme court in the 2010
retention elections. Also, the remaining four lowa justices were targeted for impeachment and salary cuts by
some Republican legislators, though those efforts failed. These developments were accompanied by a sharp
decline in public opinion polls supporting gay marriage and Maine’s ratification of a constitutional amend-
ment banning them. Legislative bills to legalize same-sex marriages also failed in New York and New Jersey.**

Subsequently, however, the Supreme Court handed down two rulings that significantly altered the legal
and political landscape. U.S. v. Windsor (2013)% challenged the constitutionality of the federal DOMA law,
and Hollingsworth v. Perry (2013)% challenged California’s antigay Proposition 8. In Windsor, in a 5:4 ruling
with Justice Kennedy joining his four liberal colleagues (Justices Ginsburg, Breyer, Sotomayor, and Kagan),
the Court held that DOMA’s Section 3, which defined marriage as only between heterosexuals, violated
due process and equal protection because it discriminated against same-sex couples who were legally mar-
ried in states that recognized those unions. In Hollingsworth, another bare majority decision, Chief Justice
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Roberts—joined by only one conservative (Justice Scalia) and three liberals (Justices Ginsburg, Breyer, and
Kagan)—ruled that supporters of Proposition 8, who intervened in the suit when state officials refused
to defend the controversial initiative in the litigation, lacked standing to bring the suit in order to force
its implementation. While the Court did not directly address the constitutionality of same-sex marriages,
Hollingsworth left intact the lower federal court decisions declaring Proposition 8 unconstitutional. For some
scholars, Windsor “alter[ed] the terms of the debate” over gay rights because same-sex couples could no longer
be denied federal rights and benefits.*”

Nonetheless, the same-sex marriage controversy remains politically volatile and subject to ongoing litigation
in state and federal courts. Arguably, public acceptance of nontraditional relationships continues to’grow, as
by January 2015 some thirty-five states have recognized same-sex marriages based on. state laws and judicial
decisions. However, in light of Hollingsworth, Windsor, and other precedents that support the recognition of
same-sex marriages, the state bans against them continue to be challenged and ultimately will force the Court to
rule on their constitutionality.®® In short, the politics of gay rights and the controversy over same-sex marriages
underscore that the capacity of courts to forge social change is contingentupon whether its decisions are in line
or out of step with prevailing dominant political coalitions and public opinion‘(for further discussion, see the
“Contemporary Controversies Over Courts: Do Courts Forge Major Social. Change?” box in this chapter).®

THE LIMITATIONS OF JUDICIAL POWER

As the abortion, school desegregation, affirmative action, and'same-sex marriage controversies demonstrate,
courts are often asked to forge political and social.change. They may do so, but with mixed results. As these
controversies illustrate, judicial power is subject to a yariety of internal and external constraints that limit the
impact of judicial policymaking.

Internal Constraints

A number of informal norms and professional constraints limit judicial policymaking. These “inter-
nal” constraints stem from the personal values of judges, shared conceptions of collegiality, and informal
traditions defining properjudicial behavior. A fundamental maxim, though, is the faithful adherence
to the judicial oath. As"Chief Justice John Marshall put it, the Constitution was thought of by the
Framers as “a rule forsthe government of courts.””® On assuming office, all judges vow to uphold the
Constitution and the rule of law. Hence, they have a duty to follow what the founding document says
in discharging their official duties, notwithstanding their personal feelings about a case and its public
policy-implications.

So, to0o, ingrained conceptions of judicial philosophy and deference to court-generated norms, proce-
dures, and traditions incline judges not to “yield to spasmodic sentiment, to vague and unregulated benevo-
lence” and compel them to “draw . . . inspiration from consecrated principles.”! In other words, judicial
norms reinforce basic notions of judicial integrity and deference to duly enacted statutes and institutional
rules, as well as promote adherence to precedent.”

Judges understand these restrictions and consider them seriously in judging. “Judges have to look in the
mirror at least once a day, just like everyone else,” federal appellate Judge Alex Kozinski observed, and “they
have to like what they see.””® In other words, self-respect is another powerful constraint on judicial behavior
because it forces judges to base their decisions on legal reasons that must withstand scrutiny from peers and
the test of time. Self-respect thus works in tandem with the fear of being chastised by colleagues, either
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internally or by appellate judges who have the power to reverse lower court decisions. Consequently, judges

deviating too far from the law or precedent may also damage professional reputations.”

External Restraints

Besides internal constraints, the structural politics of constitutionalism and the separation of powers
operate as broad “external” limitations on judicial decision making. Courts are subject to an array of cheécks
imposed by legislatures, the executive branch, interest groups, and public opinion. One federal coutt of
appeals judge perceived Congress’s enactment of the Civil Rights Act of 1991 as such a check because it
overturned several Supreme Court opinions relating to employment discrimination. Another example is
the decision of California voters to oust at least three state supreme court justices in_judicial elections,
because of their rulings on the death penalty.” In 2005, a group known as the South ‘Dakota Judicial
Accountability unsuccessfully pushed for a state constitutional amendment to ¢liminate immunity for
state judges and permit citizens to sue and criminally prosecute judges who were considered to violate the
law in their decisions.” These illustrations, and countless others, highlight that federal and state judiciaries
are ultimately accountable to politicians and the public for their rulings, especially in controversial areas
of public policy.

Restraints Imposed by Legislatures. Legislatures have a'variety of options that can be used to curb
courts that stray too far. They may (1) amend their constitutions to reverse unpopular judicial decisions,
(2) change the courts size or jurisdiction by legislation, (3)“enact legislation that “overturns” unpopular
judicial decisions, or (4) simply ignore judicial rulings and'not comply with them. They may also use other
tactics to pressure courts, such as attempting to influence judicial appointments and reelection, or imposing
term limits on judges. They also may reduce funding for courts or refuse to provide salary increases. In
extreme instances of political retribution,degislatures may opt to initiate impeachment proceedings or, more
commonly, to at least threaten to use.them against particular judges.

Still, constitutional amendments temain the most effective court-curbing method, although it is a cum-
bersome and lengthy process toimplement. Amendments have been regularly introduced in order to reverse
or revise judicial decisions relating to hot-button topics such as abortion, flag burning, busing, and same-sex
marriages; but only a small, percentage have been ratified.

Amending the constitution has the symbolic effect of representing the people’s will while also reign-
ing in courts that threaten to go too far ahead of prevailing public opinion in local or national political
communities. In the aftermath of Goodridge, for instance, one-half of the states put amendments on the
ballots that would bar same-sex marriages, and none were rejected by the voters.” On the federal level,
constitutionalamendments have also overturned judicial rulings (see Table 10.4). Still, out of the tens
of thousands of proposed constitutional amendments introduced in Congress, only seven have overrid-
den rulings of the Supreme Court, with the passage of the Eleventh, Thirteenth, Fourteenth, Sixteenth,
Nineteenth, Twenty-Fourth, and Twenty-Sixth Amendments.

Besides amending constitutions, legislatures may limit courts by altering their size, changing their juris-
diction, or redrawing jurisdictional boundaries. In the 1970s, for example, the Nixon administration con-
vinced conservatives in Congress to contest the liberal direction of the Court of Appeals for the D.C. Circuit
by taking away its authority to act as a de facto “state” supreme court in criminal appeals, principally because
the D.C. Circuit was perceived to favor criminal defendants and protection of their constitutional rights.
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Amendments Overturning Unpopular U.S. Supreme Court
TABLE 10.4 ..
Decisions
Constitutional
Supreme Court Opinion Opinion’s Impact Amendment(s) and Effect
Chisholm v. Georgia, Allowed citizens to sue state Eleventh Amendment (1795)
2 U.S. 419 (1793) governments in federal provided sovereign immunity
courts for states in lawsuits
commenced in federal court
by state citizens
Dred Scott v. Sandford, Denied emancipated blacks Thirteenth (1865) and
60 U.S. 693 (1857) full citizenship rights Fourteenth.Amendments
(1868)-abolishing slavery and
giving'blacks full citizenship
rights
Pollock v. Farmers’ Loan and Disallowed imposition of a Sixteenth Amendment (1913)
Trust Company, federal income tax enacted federal income tax
157 U.S. 429 (1895)
Minor v. Happersett, Denied women the right to Nineteenth Amendment
88 U.S. 162 (1875) vote under statelaw (1922) allowed women the
right to vote in state and
federal elections
Breedlove v. Suttles, Permitted use of poll tax in Twenty-Fourth Amendment
302 U.S. 77 (1937) elections under state law (1964) barred use of poll tax
in state and federal elections
Oregon v. Mitchell, Allowed Congress to lower Twenty-Sixth Amendment
400 U.S. 112 (1970) the voting age to eighteen (1971) allowed voting age to
for federal, but not state, be lowered to eighteen in
elections state and federal elections
Source: David M. O’Brien, Stotm Center: The Supreme Court in American Politics, 10th ed. (New York: Norton, 2014), 362.

Under the, pretext of court reform, Congress thus enacted the “D.C. Circuit Crime Bill,” legislation that
removed criminal appeals from the docket and, in turn, replaced that jurisdiction to hear federal agency
appeals.”

Likewise, in the 1980s, the Fifth Circuit, which then spanned a number of southern states, was split in
two; in part because federal judges in that region were sympathetic to black civil rights. As a result, a new
circuit, the Eleventh, was created in an attempt to defuse the old Fifth Circuit’s authority.”” Circuit-splitting,
or the process of reconfiguring judicial boundaries, remains a popular court-curbing tool in the new mil-
lennium as well because conservatives in Congress have reignited legislation to divide the Ninth Circuit in
late 2005, the nation’s largest appellate court covering several western states. As in the cases of the D.C. and
Fifth Circuits, splitting the Ninth is purportedly justified by claims that the division would streamline judi-
cial operations; but studies have shown that the proposal is driven by potent political constituencies seeking
to diminish the power of liberal California judges to decide cases favoring criminal defendants’ rights and
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broadening environmental protection, and others that strike down the Pledge of Allegiance on the grounds
of religious freedom.'®

Attempts to reign in courts by statutory overrides may not always succeed, especially if they threaten the
power of courts to be the final arbiter of constitutional disputes. After the Court’s ruling in Employment
Division, Department of Human Resources of Oregon v. Smith (1990) (Oregon),'®* which cut back on the free
exercise of religion, Congress enacted the Religious Freedom Restoration Act (RFRA), reinstating the pre-
existing legal test governing religious freedom in cases prior to Oregon v. Smith. But, shortly thereafter, the
Rehnquist Court ruled in City of Boerne v. Flores (1997)'% that Congress exceeded its authority in enacting
the RFRA under power to “enforce,” by “appropriate legislation,” the Fourteenth Amendment. The'Coutrt
justified its ruling on the basis of judicial supremacy and its power to determine the scope and-meaning of
constitutional law. Thus Boerne is an example of the judiciary rebuffing a bold attempt by Congress to over-
ride a decision of the Court on constitutional law.

The historic struggles over legislative versus judicial supremacy underscore that courts'and legislatures are
engaged in an ongoing constitutional dialogue to set legal and public policy.'® The Court has struck down
an estimated 76 to 186 congressional acts in whole or in part between 1789and 2013.'° However, other
studies find that Congress has overridden 275 Supreme Court statutory construction decisions between
1967 and 2011.'% Of course, Congress has overridden the Court’s decisions due to pressures of interest
groups and political parties in a dynamic, open, and fluid political process.’®

Finally, as already indicated, other political branches may limit judicial power by simply ignoring rulings
from the judiciary. As passive institutions, courts have little power«o enforce their own decisions. Perhaps
the most famous example of this principle is President Andtew Jackson’s refusal to abide by Worcester v.
Georgia (1832),'"7 a Supreme Court decision favoring the rights of Cherokee Indians over the sovereign
rights of Georgia. President Jackson reportedly rebuked-the Court, saying, “John Marshall made his deci-
sion—now let him enforce it!”%® The strain of such,interbranch relations continues today, and at all levels
of the state and federal courts. In Ohio, for instance, the state supreme court ruled in DeRolph v. Ohio
(1997)'% that the method of funding public schools violated the state constitution by creating an unequal
disparity between rich and poor schoel districts. Yet, that decision has never been enforced because of fierce
legislative opposition and partisan changes in the court’s composition.'°
Restraints Imposed by the Executive Branch. While governors and the president, along with their
subordinates (attorneys ‘general, agency counsel, and cabinet officials) have limited authority to curb
courts, the main method remains judicial recruitment in the states and the federal appointment process
(discussed in Chapter Four). The pervasive impact of state judicial elections diminishes executive control
over the judiciary, although governors may still influence the composition of the bench by making recess
appointments during vacancies or, conversely, by affecting decisions about who serves on judicial nomina-
tion‘commissions. Likewise, with few exceptions, presidents have not been successful in entirely trans-
forming the federal courts. In the beginning of the republic, Presidents George Washington and John
Adams were able to entrench the bench with Federalist appointments; and President Franklin D.
Roosevelt’s long tenure in the Oval Office over four terms in the 1930s and 1940s gave him the unprec-
edented chance to fill eight vacancies on the Supreme Court.!! Still, presidents, especially those serving
two terms, have had more success in packing lower federal courts because they have more opportunities
to fill vacancies with like-minded judges.

Besides appointments, presidents and governors may undermine judicial policymaking in subtle ways
by using litigation to advance their own political agendas or, conversely, to resist certain unpopular rulings.
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Political support for the president’s agenda may come from the use of a sympathetic judiciary that is allied
with the many of the same litigation goals as the prevailing administration.''? Similarly, government lawyers
appointed by the president—most notably the solicitor general and the attorney general—have a significant
influence on “repeat players” in the judicial and governmental process (as discussed in earlier chapters). It
is not an overstatement to say that the president, either directly or indirectly, controls litigation policy in
the federal bureaucracy,'? and thereby influences judicial decision making over vast areas of law, ranging
from abortion, affirmative action, the death penalty, and religious freedom, to environmental protection,
consumer rights, and antitrust law.

Restraints Imposed by Public Opinion. In addition, the judiciary is always accountable to the people.
Scholars have demonstrated that courts are sensitive to public opinion in differentways. Judges are respon-
sive to public views as part of the information they gather in deciding cases and making legal policy.!'* Of
course, public opinion may generate resistance to judicial policymaking, especially during times of political
upheaval, such as partisan realignments, or during critical elections.'" ‘Generally, though, courts tend to
follow the election returns and to dispense justice in accordance with.the policy preferences of dominant
national coalitions. In this sense, courts are simply one element in an ongoing “constitutional dialogue” in

American democratic politics.''®

Even so, scholars remain divided‘on the related question of whether courts
are institutionally capable of creating major social change. (For, further discussion, see “Contemporary

Controversies Over Courts: Do Courts Forge Major Social Change?”)

CONTEMPORARY CONTROVERSIES OVER COURTS

Do Courts FORGE MAIOR SocIAL CHANGE?

In one of his annual reports on the state of the federal judiciary, Chief Justice William H. Rehnquist focused
“on the recently mounting criticisimef judges for engaging in what is often referred to as ‘judicial activism,”
though he also emphasized that “criticism of judges and judicial decisions is as old as our republic. "The
Marshall Court (1801-1835)was-sharply criticized, and as the chief justice noted, it took a generation for
the Court's reputation _to‘recover after its infamous ruling on slavery in Dred Scott v. Sandford, 19 How. (60
U.S.) 393 (1857). The Court's invalidation of early New Deal and other progressive legislation culminated in
President Franklin D. Roosevelt's court-packing plan and the “constitutional crisis” of 1937. Over sixty years
ago, the landmark'school desegregation decision, Brown v. Board of Education of Topeka, Kansas, 347 U.S. 483
(1954), sparked massive resistance and a long-running controversy over the implementation of its mandate.
More recently, cases such as Goodridge v. Department of Health, 798 N.E.2d 941 (Mass. 2003), and other
decisions,register the role state supreme courts have played in advancing gay rights and same-sex marriage,
andalso have produced significant political and social backlash.

Along with the issue of same-sex marriage, judicial rulings on abortion, health care, immigration, and religious
freedom have intensified contemporary controversies over the role of courts. Sometimes, judicial outcomes even
generate sharp disagreements within courts and amongst colleagues. In 2013, Justice Ruth Bader Ginsburg, one
of the Court's leading liberals, said in an interview with a New York Times reporter that the Roberts Court is “one
of the most activist courts in history." She explained that she made a “mistake” in joining an earlier opinion that
later helped the Court to strike down a key provision of the Voting Rights Act of 1965 in Shelby County v. Holder,
570 U.S. 2 (2013). She characterized, Shelby County as a ruling that is “stunning in terms of activism." Such
high-profile criticisms fuel the debate about whether the judiciary is an “activist” body that disregards the rule of

(Continued)
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law; an “imperial” institution in overturning federal, state, and local laws; leading a "vital national seminar” that
engages the country in a constitutional dialogue within a pluralistic political system; usually “behind the times"
and reinforcing the dominant national coalition; or, finally, a “hollow hope" in terms of ensuring minority rights
and bringing about major social changes.

“Imperial Judiciary"?

Whereas liberals criticized a conservative Court for invalidating progressive legislation before 1937, afterward con-
servatives turned the table and attacked courts during the last fifty years for “activist” liberal rulings on.individual
rights, due process, and the equal protection of the law. In a very influential article in Public Interest, “Towards
an Imperial Judiciary?," Harvard University sociologist Nathan Glazer argued that “American courts, the most
powerful in the world . .. are now far more powerful than ever before. ... And courts, through interpretation of the
Constitution and the laws, now reach into the lives of the people, against the will of the people, deeper than they
had in American history."

Subsequently, conservative scholars, jurists, and politicians expanded and advanced\Glazer's argument in two
different directions. On the one hand, many conservatives contending that we have “an imperial judiciary” follow
Judge Robert H. Bork in claiming that courts have forged major social changes with their rulings on desegrega-
tion, abortion, affirmative action, school prayer, the rights of the accused,”and equal protection for women and
homosexuals. In their view, over the last fifty years, unelected judges have increasingly functioned antidemocrati-
cally, and their rulings are countermajoritarian in thwarting popular opinion. Moreover, in light of the Court's and
federal judiciary's move in more conservative directions since the 1980s, even some liberal scholars agree and have
lamented recent conservative “judicial activism” and the judiciary‘ssantidemocratic role.

On the other hand, some conservatives and scholars argue that the judiciary lacks the resources and mana-
gerial expertise to forge significant social change in, for.example, overseeing the supervision of public school
desegregation, improving the conditions of prisons, and reforming law enforcement policies. In short, courts lack
not only the legitimacy but also the institutional capacity, expertise, and resources to bring about coherent social
change.

A "Vital National Seminar,” "Behind the Times," or a "Hollow Hope"?

By contrast, writing in the 1960s at the height of massive resistance to Brown v. Board of Education, Yale law
school professor Eugene V. Rostow countered conservative criticisms of the judiciary by arguing that the Court
engages the country in a “vitalnational seminar” over constitutional values. In his words, “The Supreme Court is,
among other things, an educational body, and the Justices are inevitably teachers in a vital national seminar.”
Rostow highlighted the*fact that

the process of forming public opinion in the United States is a continuous one with many participants—
Congress, the President, the press, political parties, scholars, pressure groups, and so on. ... The reciprocal
relation between the Court and the community in the formulation of policy may be a paradox to those who
believe that there is something undemocratic in the power of judicial review. But the work of the Court can
have,and when wisely exercised does have, the effect not of inhibiting but of releasing and encouraging
the'dominantly democratic forces of American life.

Other scholars, such as historian Louis Fisher, have further developed the argument that the Court's rulings,
along with those of state and federal judiciaries, engage other political branches and the country in a constitu-
tional dialogue over the direction of law and public policy. They underscore the often neglected but important
role of state legislatures, Congress, the executive branch, and other political institutions and organizations within
a pluralistic political system in determining the direction of law and social change.
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Yet, Yale University political scientist Robert Dahl took a different direction in charging that the Su-
preme Court is generally in tune with the dominant national political coalition, and hence it is not as coun-
termajoritarian as conservatives claim. "By itself," he concluded, “the Court is almost powerless to affect
the course of national policy.” On the basis of an examination of the Court's invalidation of congressional
legislation, Dahl found that Congress ultimately prevailed 70 percent of the time. Congress was able to
do so by reenacting legislation and because of changes in the composition and direction of the Court. In
other words, on major issues of public policy, Congress is likely to prevail or at least temper the impact of
the Court's rulings.

However, the Court forges public policy not only when invalidating federal legislation but also when overturn-
ing state and local laws, and Dahl failed to consider that important fact. The continuing controversies over deci-
sions invalidating state and local laws on abortion, school prayer, and gay rights are a measure of how the Court's
striking down state and local laws may elevate issues to the national political agenda.

Nonetheless, a number of scholars have recently followed Dahl in maintaining that;, contrary to conservatives
who charge that we have an “imperial judiciary,” the Court largely reinforces the policyspreferences of dominant
national political coalitions rather than forging major social change. Put differently,the Court usually only reaches
out to bring “outliers” into line with an emerging or the dominant national consensus.’Among others, for one, law
school professor Michael J. Klarman contends that the Court has not brought about major social changes. Instead
of forging “countermajoritarian revolutions" with its rulings on civil rights and liberties, the Court has largely fol-
lowed social changes in tune with an emerging national consensus..He contends that

the modern Court's individual rights jurisprudence can be usefully distilled into two general categories.
First, ... frequently ... the [court seizes] upon a dominant national consensus and impos[es] it on resisting
local outliers. Cases illustrating this pattern include’Griswold v. Connecticut, 381 U.S. 479 (1965).. .. Sec-
ond, ...the Court intervenes ... where the nationsis.narrowly divided—racial segregation in 1954, the death
penalty in 1972, abortion in 1973, affirmative'action in 1978, and ... sexual orientation in 1986. On these
occasions, the justices seem, whether consciously or not, to be endeavoring to predict the future.

In From the Closet to the Altar (2013), Klarman'strikes a similar tone in conceding that “gay marriage litigation
has undeniably advanced the cause.of 'gay rights,” but also that “dramatic social change does not happen until
the people begin contemplating’and discussing it."

Still other scholars, such.as Gerald N. Rosenberg, in his book The Hollow Hope: Can Courts Bring About
Social Change?, go even(further in claiming that "courts can almost never be effective producers of sig-
nificant social reform" Brown's failure to achieve widespread desegregation in the following decades, for
instance, remains, instructive, Rosenberg contended, in developing a model of judicial policymaking based
on two opposing theories of judicial power. On the one hand, a “constrained court" theory posits that three
institutional (factors limit judicial policymaking: “the limited nature of constitutional rights,”" “the lack of
judicial independence,” and “the judiciary's lack of powers of implementation.” On the other hand, a “dy-
namic court theory" emphasizes the judiciary's freedom “from electoral constraints and [other] institutional
arrangements that stymie change"” and thus enable the courts to take on issues that other political institutions
might not or cannot. But neither theory is completely satisfactory, according to Rosenberg, because occasion-
ally the Court does bring about social change. The Court may do so when the three institutional restraints
identified with the constrained court theory are absent and at least one of the following conditions exists to
support judicial policymaking when other political institutions and actors offer either (1) incentives or (2) costs
to induce compliance; (3) “when judicial decisions can be implemented by the market"; or (4) when the Court's
ruling serves as “a shield, cover, or excuse, for persons crucial to implementation who are willing to act." On the
basis of the resistance to Brown's mandate, Rosenberg concluded that “Brown and its progeny stand for the
proposition that courts are impotent to produce significant social reform.” Likewise, in regard to the negative

(Continued)
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backlash same-sex marriage litigation generated in the states and across the country, Rosenberg determined
that “there is no reason why the constraints and conditions that limit federal courts from producing significant
social reform should not apply to state courts as well." In sum, conservatives' charges of “an imperial judiciary”
are sometimes exaggerated, whereas liberals may be misguided in looking to the courts to bring about major
social changes.

For further reading, see Chief Justice William H. Rehnquist, “2004 Year-End Report on the Federal Judiciary
(January 1, 2005), available at www.supremecourt.gov/publicinfo/year-end/2004year-endreport.pdf (last re-
trieved July 29, 2014); Adam Liptak, “Court Is ‘One of Most Activist, Ginsburg Says, Vowing to_Stay," New York
Times (August 24, 2013), available at www.nytimes.com (last retrieved July 29, 2014); William E.‘Leuchtenburg,
The Supreme Court Reborn: The Constitutional Revolution in the Age of Roosevelt (New York: Oxford>University
Press, 1995); Nathan Glazer, “Towards an Imperial Judiciary?" The Public Interest 104 (1975),,106; Robert H. Bork,
The Tempting of America: The Political Seduction of the Law (New York: Free Press, 1990); Donald L. Horowitz, The
Courts and Social Policy (Washington, D.C.: The Brookings Institution, 1977); Eugene Vi,Rostow, The Sovereign
Prerogative: The Supreme Court and the Quest for Law (New Haven, Conn.: Yale!University Press, 1962), 167,
Louis Fisher, Constitutional Dialogues: Interpretation as Political Process (Princeton, N.J. Princeton University Press,
1988); Robert Dahl, “Decision-Making in a Democracy: The Supreme Court.as\a National Policy-Maker," Journal
of Public Law 6 (1957), 279, 293; Michael J. Klarman, From the Closet to the Altar: Courts, Backlash, and the
Struggle for Same-Sex Marriage (New York: Oxford University Press, 2013); Gefald N. Rosenberg, The Hollow Hope:
Can Courts Bring About Social Change? 2nd ed. (Chicago: University of Chicago Press, 2008), 35-36, 340; and
Robert J. Hume, Courthouse Democracy and Minority Rights: Same-Sex Marriage in the States (New York: Oxford
University Press, 2013).

CHAPTER SUMMARY

Appellate courts are agents of legal and political change. Under the principle of judicial federalism, judi-
cial policy is made by state and federal appellate courts. Judicial policymaking is controversial because
critics assert that judges engage in “judicial activism” or “results-oriented” jurisprudence in forging social
policy, as with imposing restrictions on public school funding, for example, or ruling on abortion rights,
affirmative action programsy:and same-sex marriages.

The concept of “judicial impact” is complex. Since courts are not “self-starters,” the enforcement of their
rulings depends on the'responses of government officials and private entities and, ultimately, public opinion.
The impactof major judicial policymaking is exemplified by the controversies over school desegregation in
the aftermath of Brown v. Board of Education (1954) and the struggle to win legal recognition for same-sex
marriages after Lawrence v. Texas (2003) and Goodridge v. Department of Health (2003). In short, the judici-
ary cannot fully implement its policies without the sustained cooperation of other political branches and
public support.

There are internal constraints and external restraints on judicial power. Internally, judges are mindful of
judicial norms, principles of judicial philosophy, and informal traditions of collegiality that define proper
judicial behavior and influence judicial decision making. Externally, the judiciary is subject to various checks
by legislatures, the executive branch, interest groups, and public opinion.
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KEY QUESTIONS FOR REVIEW AND CRITICAL ANALYSIS

1. What are the different constraints and restraints on state versus federal judges?

2. Explain and contrast the concepts of “judicial self-restraint” and “judicial activism.” What contrasting
examples would you give, and why?

3. What are the most effective “internal” constraints or “external” restraints on judicial power?

4. Can and should courts attempt to forge social change? In what areas has the judiciary appeared to.try.to do so?

WEB LINKS

1. Judicial Watch (www.judicialwatch.org)

e A conservative organization that strives to provide transparency to legal“and judicial developments

through public outreach, litigation, and educational projects.
2. Justice at Stake (www.justiceatstake.org)

o A liberal organization that supports litigation, public outreach, and education about progressive issues
relating to judicial reform, judicial selection, civil rights and liberties, and special interest group
activities.

3. Washington Legal Foundation (www.wlf.org)

e A conservative public interest law and poliey, center engaged in litigation, public outreach, and edu-

cational activities.
4. American Civil Liberties Union (ACLU)\(www.aclu.org)

o A major liberal organization deyoted to individual rights and progressive reforms through litigation,
public outreach, and educational activities.
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