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In recent years, political scientists have made substantial progress in under-
standing how increased partisanship and ideological polarization have trans-
formed the internal workings of the U.S. Congress. But much less attention
has been paid to the downstream effects of these changes for governance and
policy making outside the legislative branch. In this chapter, | focus on three
legislative activities that have been impacted negatively by partisan polar-
ization: statute enactment, appropriating, and providing advice and consent
on appointments. | then discuss the effects of these changes on presidential
power and executive branch policy making. Although | concede that these neg-
ative effects can be partially offset by the substitution of executive authority
for legislative action, | argue that for the most part, executive and legislative
governance are complementary and that declining legislative performance

is a major hindrance to effective executive policy making and administration.
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ike many other features of our constitutional system, the balance of power

between the president and Congress has been far from static. Over the course,
almost 250 years, we have gone from James Madison’s worry that Congress would
draw “all power into its impetuous vortex” to lamentations about imperial presi-
dents to fears of incipient authoritarianism. In conventional accounts, presiden-
tial power has grown primarily in response to the demands of the expanding
administrative functions of the national government and by the imperatives of
national security. These developments created governing challenges that could
be best met by the centralized authority that only the president could provide.
Consequently, Congress routinely delegated and acceded more and more policy-
making authority to the executive branch.

In recent decades, however, a somewhat different dynamic is shaping the rela-
tionship between Congress and the presidency. Since the 1970s, rising partisanship
and polarization has had a major impact on the performance of Congress. Among
other things, these trends have impeded the ability of Congress to enact legis-
lation, fulfill its fiscal responsibilities, and effectively supervise executive branch
appointments through its powers of advice and consent. These deficiencies have
created new opportunities and imperatives for presidents to expand their author-
ity. When Congress fails to act, presidents may be compelled to invoke unilateral
powers, such as executive orders and presidential directives. Presidents will not
only be motivated to seize opportunities to implement their preferred policies but
will find themselves under increasing pressure to act from outside interests who are
frustrated with congressional inaction. At the same time, a gridlocked Congress
will be unable to reverse presidential policies by passing new statutes reversing
such decisions and narrowing presidential authority. Thus, Congress will remain
vulnerable to further encroachments on its legislative prerogatives.

Although there are some similarities between previous expansions of executive
power and those associated with legislative polarization, there are key differences.
Many expansions of presidential power have been associated with governing tasks
that legislatures are naturally ill-equipped to manage, such as emergency response
and policy making on complex issues.' In some cases, Congress has explicitly del-
egated power to the president to solve the problems related to urgency and com-
plexity. But others times, Congress is forced to acquiesce upon the recognition
that legislative policy making is a poor substitute for executive governance. But as
I argue below, polarization expands executive power, not because the legislature
cannot adapt to new problems but because it has become less able to provide its
conventional and traditional inputs to the policy process. As an example of this
key distinction, consider one of the pillars of presidential power, the National
Emergencies Act. Congess passed this act providing the president broad authority
to act in the case of national emergencies. The act even allows the president the
ability to define what is and is not a national emergency. The statute’s rationale is
based on the recognition that legislative bodies are unable to act with the required
urgency to deal with time-sensitive challenges to the United States and its citizens.
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But in 2019, President Trump announced that he would use the act to reprogram
monies intended for military construction toward the building of a barrier on the
U.S.-Mexico border designed to stop undocumented migration. President Trump
was largely successful in asserting this authority, neither because the problems of
immigration and border security lie outside the capacity of Congress to address
nor because Congress explicitly approved President Trump’s orders. Congress has
always played a central role in immigration policy, and in this case, it explicitly
declined to fund the border wall. Instead, President Trump’s encroachment suc-
ceeded because the partisan and ideological divisions in Congress prevented it
from overriding the order and enforcing its spending prerogatives.

In this chapter, I explore these consequences of congressional polarization for
executive power. Of particular focus will be the effects of these changes on the
quality of governance. I define quality quite broadly to encompass a wide variety of
attributes and values, including but not limited to equity, efficacy, efficiency, fair-
ness, transparency, predictability, and legitimacy. In certain circumstances, polar-
ization allows the president to substitute executive for legislative authority with
lictle consequence for the quality of policy and administration. Indeed, those policy
outcomes may improve, just as many scholars have suggested about the benefits of
increased presidential control of administration and national security. But I argue
that in most situations, legislative and executive authority are complementary.
High—quality executive governance requires active legislative engagement. From
this perspective, political polarization and legislative dysfunction are impediments
to good governance that cannot be solved by expanding of executive power.

POLARIZATION IN CONGRESS

I begin with a review of some of the evidence on the trends in political polarization
in Congress. As I argue in later sections, these trends mirror a number of important
indicators of congressional performance. Figure 16-1 presents a measure for the
United States House and Senate known as DW-NOMINATE.” Underlying
DW-NOMINATE is a statistical model that estimates the left/right positions
of legislators based on observed roll-call voting behavior. Larger estimated scores
represent more conservative positions. The simplest way to understand the
statistical model is that it associates a conservative position for legislators who vote
often with conservatives and never with liberals. Liberals are those who vote with
other liberals and never with conservatives, whereas moderates are those who vote
with both liberals and conservatives.> The DW-NOMINATE scores of individual
legislators are aggregated into these measures so that the polarization measure is
just the average difference in the scores of Republicans and Democrats.*

The first takeaway of Figure 16-1 is that the level of polarization in Congress
has varied dramatically over the course of the Democrat—Republican party system
since Reconstruction. Not surprisingly, congressional polarization was quite high
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FIGURE 16-1 M Polarizationinthe U.S. Congress, 1877-2016
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following the Civil War and Reconstruction. But it declined markedly from the
1920s to the 1950s where the greatest declines appear to be associated with the
Great Depression and World War II. Partisan differences in Congress remained
at fairly low levels from the 1950s to the 1970s. During this period, both the
Democrats and Republicans were divided ideologically between liberal and con-
servative wings.” The current trend toward greater and greater polarization began
in the late 1970s and was detectable by academics as early as 1982.° This fact lies
uncomfortably against any narrative that pivots on a single event or “great person.”
The trend precedes the election of Ronald Reagan, the unsuccessful nomination of
Robert Bork, the impeachment of Bill Clinton, and the election of Barack Obama.
The second takeaway point is that the House and the Senate have remarkably
similar histories with respect to polarization. The two time series tend to decline
together, stabilize together, and increase together. Generally, there is a little less
polarization in the Senate, but there are periods in which the Senate was the more
polarized body. Although polarization in the Senate leveled off in the early 2000s,
it has increased faster than it has in the House over the past half-dozen years.
Figure 16-2 presents a third important historical fact about polarization. Rather
than both parties moving toward the extremes, polarization over the past forty
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FIGURE 16-2 M Party Positions in the U.S. House, 1877-2016
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years has been asymmetric. It is overwhelmingly associated with the increased
movement of Republican legislators to the right. Each new Republican cohort has
compiled a more conservative record than the returning cohort. Importantly, this
has been the case since the 1970s. It is not a reflection of the emergence of the “Tea
Party” movement or the emergence of Trump-style populism.

The Democratic Party has not followed a similar pattern. Although some new
cohorts are more liberal than the caucus on average, many are more moderate.
The slight movement of the Democratic Party to the left can be accounted for
by the increase of African American and Latino legislators in its caucus. Outside
of majority—minority districts, the average position of the Democratic Party has
changed very little.”

Perhaps the most important take-away from this section is that our cur-
rent levels of congressional polarization did not emerge overnight. It has been
a forty-year process. These deep roots may explain why political scientists have
found very little evidence that electoral reforms would do much to reverse these
trends. Given the deep-seated nature of polarization and its likely resistance to
reform, the focus of the remainder of my chapter will be on the ways that our
separation of powers system is likely to evolve given a permanently high level of
partisan division.
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POLARIZATION AND LEGISLATIVE
PERFORMANCE

How might polarization affect the way Congress fulfills its constitutional func-
tions? A variety of political science theories suggest that polarization reduces the
ability of Congress to legislate. At the core of these theories is that Congress is not
a purely majoritarian institution. Constitutional structures such as bicameralism
and the separation of powers as well as internal rules such as the Senate’s cloture
procedures make it difficult for a simple legislative majority to act.

If Congress were governed solely by majority rule, legislative outcomes would
reflect the preferences of the median legislator—the one whose ideal policies
fall exactly in the middle.® If outcomes were governed by the preferences of the
median legislator, the increasing number of extreme legislators associated with
polarization would have no impact on policy outcomes—the median legislator’s
position would always prevail. Moreover, there would be no policy gridlock. If
the preferences of the median voter were to change, there would be a swift policy
response moving policy to the new median-preferred outcome. Indeed, in a more
majoritarian setting, the primary problem associated with polarization would be
policy instability rather than gridlock.

Moreover, if legislative politics were dominated by the majority party, such as
they are in many parliamentary systems, polarization also would not necessarily
imply dysfunction and gridlock. In such a system, the winning party enacts its
preferences, leaving no gridlock. Polarization should simply lead to wider policy
swings upon changes in partisan control of the legislature.

Thus, any connection between polarization and congressional gridlock is
the consequence of the combination of the separation of powers, bicameral-
ism, and several non-majoritarian procedures that Congress has adopted over
the years. Perhaps the largest deviation from the majoritarian ideal is the insti-
tution of cloture in the Senate. Ostensibly to protect its tradition of unfet-
tered and unlimited debate, the Senate requires that three-fifths (i.c., sixty) of
its members vote for a cloture resolution before debate can be terminated to
allow votes to be taken on the measure in question. Because the opponents of
legislation always have the option to keep talking until cloture is successfully
invoked, sixty votes has become the de facto threshold for passing legislation
through the Senate.

Cloture rules are very important for legislative responsiveness.” The Senate is
unable to change policy unless there is an alternative to the status quo preferred
by sixty senators. Because the majority party in the Senate rarely controls sixty
seats, such a coalition almost always requires bipartisanship. Thus, polarization
makes such coalitions increasingly rare, so that the likelihood of gridlock increases.
Similar arguments hold for the effects of bicameralism in periods of divided gov-
ernment. Polarization reduces the likelihood that a House controlled by one party
can agree on legislation with a Senate controlled by the other.
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Internal roadblocks such as bicameralism and the filibuster are not the only
impediments to legislative policy change. Bills that survive the legislative process face
the presidential veto. Certainly, presidents can from time to time use the bully pulpit
to force bills through the barriers posed by partisan agenda control and filibusters.
But for the most part, the president’s legislative powers are negative.'” Thus, the veto
is a tool for blocking change rather than propagating it. A successful bill requires the
presidential signature or a two-thirds vote on an override motion. Thus, in the case
of the veto override, the levels of required bipartisanship are even more exacting. In
the evenly divided legislative chambers of the current era, an override would require
a defection of roughly 30 percent of the president’s party. This is extremely unlikely
given the observed levels of intraparty support of the president observed during our
polarized times. Since 1989, the president’s veto has been overridden only eight
times. Moreover, this statistic underestimates the veto’s potency, as it is also a credible
deterrent against legislative actions opposed by the president."

A second mechanism that transforms polarization into legislative paralysis
is the increased incentives it provides politicians to engage in strategic disagree-
ment. Strategic disagreement occurs when a president, party, or other political
actor refuses to compromise with the other side in an attempt to gain an elec-
toral advantage by transferring blame for the stalemate to the other side.'” Such
electoral grandstanding not only lowers legislative capacity by diverting resources
into an unproductive endeavor but also because it makes both sides less willing to
engage in the compromises required by successful legislation.'® There are several
reasons to believe that polarization may exacerbate these incentives. As the parties
have become more extreme relative to voters, making the other side appear to be
the more extreme becomes more valuable.

EVIDENCE ON CONGRESSIONAL
PERFORMANCE

In this section, I present and evaluate several pieces of evidence on how polar-
ization has impacted congressional policy-making performance across three
domains: the creation of significant statutes, the performance of its role in fiscal
policy, and the confirmation of executive appointments by the Senate.' As I
discuss later, these changes in congressional performance have very important
and direct effects on the operation of our separation of powers system.

Legislative Output

As T discussed above, when supermajoritarianism and strategic disagreement
are combined with polarization, it becomes much more difficult for Congress
to pass new legislation. Data on landmark legislative enactments, collected and
updated by David Mayhew, can be used to demonstrate this effect of polarization
on the legislative process.” Figure 16-3 plots the number of Mayhew’s significant
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FIGURE 16-3 M Polarization and Mayhew’s Laws
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legislative enactments by congressional term against the DW-NOMINATE polar-
ization measure. It reveals a striking pattern. Congress enacted the vast majority
of its significant measures during the least polarized period. The ten least polar-
ized congressional terms produced almost sixteen significant enactments per term,
whereas the ten most polarized terms produced slightly more than ten.

To control for other factors that might explain these differences, I have elsewhere
developed a statistical model of legislative output.'” In this model, I attempt to iso-
late the effect of polarization by controlling for unified party control of government,
split party control of Congress, the election cycle, changes in party control of the
presidency and Congress, and secular trends. In the preferred specification, there are
substantively large and statistically significant negative effects of polarization. To get
at the magnitude of these differences, Figure 16-4 presents a counterfactual analysis
of Congress's output if polarization had remained at its 1965 level.

Of course, it is important to stress that Congress’s ability to pass significant
new legislation has not completely withered. Even the justly maligned recent
Congresses have passed legislation reforming the criminal justice system, tackling
the opioid crisis, modernizing digital copyright rules, and replacing the North
American Free Trade Agreement. A common denominator of these successes,
however, is that they were bipartisan. As James Curry and Frances Lee have docu-
mented, large bipartisan coalitions are still the way most legislation is enacted.' It
is just that polarization makes the conditions for successful bipartisanship much
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FIGURE 16-4 H Counterfactual Legislative Productivity
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less common. A second feature is that the legislation list above falls well short of
comprehensive solutions to these problems. Consider the First Step legislation
designed to ameliorate a number of inequities in the criminal justice system. The
bill contained a number of important reforms, such as retroactively reducing the
sentencing disparities between crack cocaine and powder cocaine at the federal
level, easing minimum sentencing guidelines, and increasing the rate at which
prison sentences can be reduced for good behavior." Yet the legislation stops short
of several reforms popular in the states, such as across-the-board sentencing reduc-
tions and the reclassification of certain drug infractions as misdemeanors instead
of felonies. Surprisingly, given that the opposition to the First Step bill was from
conservative Republicans, much of the successful state-level reform has taken
place in GOP-controlled states.” Nevertheless, despite these legislative successes,
polarization-induced gridlock has limited the congressional responses to a set of
other high-profile issues, including immigration, climate change, income inequal-
ity, pharmaceutical costs, and student debrt relief.

It is important to note, however, that gridlock may not always indicate congres-
sional weakness. Blocking unpopular presidential initiatives is often the institu-
tion’s greatest strength. Congress has flexed these muscles many times in the past
few years. Indeed, Donald Trump has had a less successful legislative program than
other recent presidents serving under unified party control.” The administration’s
top legislative priority, the repeal and replacement of Obamacare, failed outright
in Congress, despite the use of budget procedures that would have allowed the
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legislation to pass with Republican votes alone. In both 2017 and 2018, Congtess
more or less ignored the administration’s budget proposals. The two-year spending
deal Congress agreed to in February 2018 bore little resemblance to the president’s
budget and substantially increased rather than cut domestic discretionary spend-
ing. Despite a veto threat, Trump was forced to sign the omnibus spending pack-
age that he called “ridiculous.”

During the period of unified party control, Congressional Republicans made
little effort to enact key elements of Trump’s platform, such as increased infra-
structure spending and greater restrictions on immigration. The GOP-controlled
Congress appropriated additional money for border fencing but declined to fund
the construction of Trump’s proposed southern border wall.

Generally speaking, the only legislative priorities on which the 115th Congress
acted were those where Trump’s preferences aligned with traditional Republican
Party priorities. The major legislative achievement of the 115th Congress, the Tax
Cuts and Jobs Act, delivered a long-standing Republican wish list of tax reduc-
tions for corporations and individuals. It is hard to credit Trump with the achieve-
ment, however, as similar legislation would almost certainly have passed under any
Republican president that might have been elected in 2016.

Fiscal Management

Congress has not only struggled in passing new legislation. It has also struggled
to efficiently exercise its constitutional power of the purse. Political scientists
often teach an idealized version of the congressional budget and appropriation
process known as the “Regular Order.” As codified in the Congressional Budget
and Impoundment Control Act of 1974, budgeting and appropriating should
unfold in a very precise way. The president initiates the process by presenting
a budget request for the following fiscal year on or before the first Monday in
February. The action then moves to Congress where the House and Senate pass
budget resolutions that contain spending allocations, known as 302(a), for each
appropriation jurisdiction. According to the textbook, the House and Senate
then use a conference committee to iron out any cross-chamber differences.
Following the passage of the budget resolution, appropriation committees
formulate 302(b) suballocations for each subcommittee that then produces its
own appropriation bill. These proposals come to floor as individual bills that
contain only appropriations. Any House-Senate differences in their respective
appropriation bills are ironed out in conference. After conference reports are
passed, the president signs them into law well before the beginning of the fiscal
year on October 1.7

But over the last couple of decades, the process is best described as the “Regu-
lar Disorder.” The president often misses the early February target for his budget
request. With increasing frequency, the House and Senate fail to pass a budget
resolution. Even when both chambers pass budget resolutions, conference com-
mittees are rarely convened so that the differences between the two resolutions
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are never reconciled. Over the past twenty years, very few appropriation bills have
passed before the beginning of the fiscal year. More commonly, governmental
activities are funded for many months through continuing resolutions (CRs).”
Occasionally, all federal spending for an entire year is provided under CRs. When
appropriation bills do pass, they are often packaged together as “omnibus” bills
that are negotiated by party leaders and the president, thus circumventing the role
of the appropriation committees. These omnibus bills have increasingly become
vehicles for legislative initiatives unrelated to appropriations.

I now provide some evidence of this deterioration in performance. Under
“regular” order, both chambers pass budget resolutions and the differences are
reconciled by a conference committee. Congressional performance in this stage of
the budget process shows clear deterioration over time. Consider the four major
budgetary milestones: House passage, Senate passage, House passage of conference
report, and Senate passage of conference report. Figure 16-5 plots the number of
milestones successfully reached for each annual budget resolution. From 1976 to
1998, Congress successfully cleared all four of these hurdles. Since then, there has
been a completed budget resolution in only nine of twenty years. In 2011, neither
chamber passed its own budget resolution.

FIGURE 16-5 B Progress onthe Annual Budget
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Under “regular order,” Congress is also expected to pass each of its appropria-
tion bills prior to the start of the fiscal year (currently October 1). If it fails to
do so, Congress and the president must agree to a continuing resolution or face
a government shutdown such as the ones that occurred in 1995-1996, 2013,
and 2018-2019. Generally, CRs continue the funding levels of the previous
fiscal year, but many also include some modifications of spending levels. CRs
often contain changes to the authorizing statutes, and because they are often
“must” pass legislation, unrelated legislation is often attached. Consequently,
delays in the passage of appropriation bills and the resulting “governing by CR”
has drawn wide concern. Late appropriation bills are said to create budgetary
uncertainty for government agencies and private actors, reduce the ability to
adjust to new spending priorities, undermine the role of committee expertise,
and weaken fiscal governance.”

To measure the trends in the propensity to begin a fiscal year without com-
pleted appropriation bills, I compiled data on each regular appropriation bill for
FY1974 to FY2017.” To measure delay, I simply compare the date of final pas-
sage with the start date of the fiscal year. I consider an appropriation bill to have
passed if it is signed by the president as a stand-alone appropriation bill or as a
separate title of an omnibus appropriation bill. Figures 16-6 and 16-7 present the
distribution of appropriation delays in months.”” Figure 16-6 presents the data for
the entire sample. Appropriation delays are the norm. Only about 10 percent of
all appropriation bills passed prior to the beginning of the fiscal year. The modal
month of passage is during the third month of the fiscal year (currently Decem-
ber). But a substantial share of bills pass in months 4, 5 and 6.

Figure 16-7 shows the distribution of delays since 2002. Clearly, delays have
become much more common. Very few appropriation bills have been completed
on time since 2002, and the frequency of delays exceeding two months has gone
up dramatically.

In statistical models of the determinants of appropriation delay, I find
that delays correlate directly with polarization and with interbranch and
interchamber preference differences, which themselves are functions of par-
tisan polarization.*

The upshot of these patterns is an increased frequency of agencies spending
much of the fiscal year without appropriations. Over the past few years, there
have been very few months for which more than 40 percent of the appropriation
bills were in effect (although the very recent performance is slightly better). Not
surprisingly, the prevalence of late appropriation bills has led to greater reliance on
CRs to fund government activity. I discuss the ramifications of these outcomes on
government performance and the separation of powers below.

Senate Confirmations

Unique among western democracies, the American national government
depends on a large cadre of political actors who are neither elected officials nor
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FIGURE 16-6 M Distribution of Delays in Successful Appropriation
Bills, 1974-2014

B Distribution of Delays in Successful Appropriation
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career public servants. The so-called “political appointees” in every government
agency are responsible for the tasks of coordination and control necessary to trans-
late the authority of democratic office holders into concrete administrative tasks
to be undertaken by the career service.

Scholars of the presidency have argued that political appointees are the crucial
actors in the attempts of presidents to “politicize,” “presidentialize,” or “control”
the national administrative state.?® Presidents are well aware of the critical link
between control of the bureaucracy and the ability to achieve their goals. Although
the president is empowered to appoint the officers of the national government, he
may also do so with the advice and consent of the Senate. Thus, the deteriorating
performance of the Senate in its confirmation role is yet another development
with implications for the separation of powers. Battles over the confirmation of
Supreme Court nominees and the overt obstruction of other judicial nominees
have received much attention, but the scope of the Senate’s problems is often
unappreciated. Not only have the confirmations of highly salient appointments
succumbed to obstruction and delay, but the Senate is much slower on the hun-
dreds of less important nominations that it must approve each term.

In an earlier study, Rose Razaghian and I collected information about the almost
5,000 nominations to positions in domestic executive branch agencies from the
49th to the 109th Senates (1885-2004). I have updated these data through the
end of 2017 to include another approximately 800 confirmations.”” The main
focus of our study is the duration of the confirmation process from the date of the
president’s official nomination to final action by the Senate.®

First, the expected delay in conformations has grown tremendously since
the 1960s. In 1961, the average delay was eleven days. In 2017, it had grown
to ninety-three days.”’ Second, the variation in the length of confirmations has
grown precipitously. It is now quite common for a nominee to languish hundreds
of days without Senate action. Interestingly, the 2013 changes to Senate rules that
eliminated the filibuster on nominations appear to have had little effect on the
speed of confirmation for these appointees (Figure 16-8).

In our statistical model, Razaghian and I found a strong correlation between
the level of polarization and the duration of the confirmation process. Moreover,
we found that the association with polarization was strengthened during periods
of divided government. So it seems that polarization has not only affected judicial
nominations but all the way to the lowest levels of Senate-confirmed positions.**

THE TRANSFORMATION OF THE
SEPARATION OF POWERS

I turn now to the question of how the effects of polarization documented in the
last few sections have affected the presidency, the executive branch, and the bal-
ance of constitutional power between the branches.
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FIGURE 16-8 H Confirmation Delay
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There are at least two plausible perspectives for thinking about how changes
in congressional performance might transform the presidency and the separa-
tion of powers. The first is what I call the substitutes perspective. In its simplest
form, this perspective suggests that executive and legislative powers are sub-
stitutes for one another. If legislative power wanes, executive power can (and
probably should) increase to offset any possible declines in governance. The
substitutes view sees institutional power as essentially zero sum: A weaker Con-
gress makes for a stronger president and vice versa. Although most scholars of
American institutions do not subscribe to the strongest version of this perspec-
tive, only slightly more nuanced formulations have been prominent in recent
scholarship.®

The substitutes perspective can be contrasted with an alternative frame-
work where congressional and executive capacity are complements. From this
perspective, the ability of both branches to achieve their respective policy
goals is enhanced when both are performing their designated functions effec-
tively and efficiently. Thus, when one branch performs poorly, the other
incurs substantial political and policy costs. The weakness of a single branch
can, therefore, impede the ability of the entire policy system to solve impor-
tant social problems.

Of course, neither perspective is likely to fully account for the changes
wrought by polarization. For example, as I discuss below, a gridlocked Congress
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may facilitate unilateral presidential actions such as executive orders and pres-
idential memoranda. When such unilateral action occurs, it is often a clear
substitution of presidential authority for congressional authority. Similarly, a
log-jammed confirmation process may give presidents the incentive and oppor-
tunity to appoint “acting” officials who can operate outside the oversight of
the Senate confirmation process, another substitution. In general, the extent to
which the legislature is a check on executive policy making, the president will
respond to a weakened legislature by redoubling his efforts to move policy in
his preferred direction. So we should expect to see policy making move away
from Congress and become more reflective of the preferences and goals of the
administration.

But in many other aspects, the complements perspective provides a better
description of the effects of polarization. This is especially true of polarization’s
effects on policy quality. A non-exhaustive list of policy qualities that polariza-
tion might undermine include robust public deliberation, clear statutory author-
ity, efficient and equitable implementation, clear legal standards, and political
accountability for outcomes. In these areas, legislative inputs are generally com-
plements to that of the executive. Well-crafted statutes contribute to high quality
policies by facilitating predictable and transparent implementation by bureau-
cracies and adjudication by the courts. For example, absent renewed statutory
authority, policies may drift as old legislation fails to adequately address contem-
porary problems.* A classic case of drift is the minimum wage, which is set in
nominal dollar terms and not adjusted for inflation. Another example is the fact
that much of the Internet and new media is regulated under the authority of the
Telecommunications Act of 1934, a statute designed specifically for radio and
telephone. Such drift creates substantial uncertainty about how statutes will be
applied in agency rulemaking and court decisions as new policy circumstances
arise. Executive actions and agency rules in the absence of clear statutory guid-
ance are more vulnerable to revision by future administrations.”> An excellent
example of this dynamic is the fate of the Obama Administration’s Clean Power
Plan. After Congress failed to pass legislation design to limit carbon emissions,
President Obamas Environmental Protection Agency (EPA) issued new rules
requiring states to meet specific targets for the reduction of carbon dioxide emis-
sions. The EPA justified its rules under ambiguous statutory authority granted by
the 1990 Clean Air Act. This ambiguity created grounds for legal challenges that
continued up until the time the new Trump administration was able to repeal
it.%® Legislative politics also provides opportunities for deliberation and consen-
sus building. Consensus policies may have a quality advantage in that broader
public acceptance will lead to greater compliance.”” As a result, statutes passed
with large majorities may also be more durable and less likely to be repealed.
In a study of the most important legislative enactments, Forrest Maltzman and
Charles Shipan find that the statutes survive longer before revision if they were
passed with large majorities.”®
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Before I flesh out the implications of congressional polarization on the separa-
tion of powers, it is important to acknowledge the ways in which polarization
might directly affect the internal workings of the executive branch. It is commonly
presumed that the executive branch should be less internally affected by partisan
and ideological polarization in that it is headed by a single individual elected by
a national constituency. Putting aside the questionable assumption that serving a
national constituency places meaningful constraints on the partisan or ideological
behavior of presidents, there are many reasons to be skeptical that polarization
will not affect the executive branch. First, polarization tends to increase the pref-
erence differences between political appointees and career civil servants in ways
that would undermine political control and the performance of agencies.”” While
political appointees are strongly motivated to implement the president’s program,
career civil servants may weigh congressional preferences as well as the longer-
term interests and goals of the agency. Second, there is considerable ideological
heterogeneity across agencies within a single administration.*” Some agencies, such
as those related to national defense and law enforcement, may lean to the right
as others, such as those related to education and social welfare, lean to the left.
Finally, legal restrictions on the removal of appointees combined with the slug-
gish confirmation process dramatically limits the ability of presidents to shift the
ideological nature of key agencies.” However, once presidents have successfully
done so, these same factors work to lock in their policy priorities well into the
administrations of future presidents.

LEGISLATIVE GRIDLOCK AND
EXECUTIVE POWER

One of the most direct implications of legislative gridlock is that Congress is
considerably less able to override the decisions made by presidents and admin-
istrative agencies. In the framework discussed above, statutory gridlock creates
opportunities for substituting executive action for legislative action.* To clarify
how this mechanism works, consider the conventional models of lawmaking,
such as pivotal politics®® or majority-party agenda control.* Each predicts a
“gridlock interval” of policies that cannot be overturned by a statutory over-
ride. As related to the discussion above, these gridlock intervals tend to be
larger when congressional parties are more polarized. Therefore, agencies have
considerably more leeway to set policy without fear of congressional override
when polarization is high.”” Moreover, as Congress becomes more gridlocked,
interest groups are increasingly likely to turn their lobbying efforts away from
Congress and toward the president and the administration. This dynamic in
turn creates even greater expectations that the president will act on those issues
on which Congress cannot.
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But the substitution effect favoring the executive may pale in comparison to the
lost policy impact due to the complementarities between legislative statutes and
executive power. Many tools of executive policy making depend in large part on
statutory delegation from Congress. A less active Congress thus gives the president
much less to work with. Moreover, a more partisan and ideological judiciary may
read legislative grants of authority more restrictively. Such constraints are apparent
in the judicial responses to President Obama’s executive actions on immigration.
Consider the Deferred Action for Parents of Americans and Lawful Permanent
Residents (DAPA), which provided a three-year work permit and protections from
deportation for certain undocumented parents of American citizens and perma-
nent residents. President Obama long claimed that he lacked the authority to act
in this area and needed Congress to pass legislation to provide legal status to this
group. But when he finally asserted such authority, the administration was sued by
the attorneys general of twenty-five states alleging that the orders did in fact lack
any statutory authority. The orders were enjoined and legal challenges continued
until the Trump administration rescinded them.

A second constraint on executive power is that presidents may be charged with
implementing and enforcing poorly drafted laws. When that occurs, sending the
bill back to a polarized Congress for technical corrections may not be an option,
and the administration may be opened up to even more judicial scrutiny, such as
in the recent King v. Burwel| case over Obamacare subsidies.””

Polarization might erode the effectiveness of presidential unilateral action in
other ways. First, Dino Christenson and Douglas Kriner present evidence from sur-
vey experiments showing that a voter’s response to unilateral presidential actions is
heavily partisan.”® Republican voters react negatively to executive orders by Demo-
cratic presidents and vice versa. Second and more importantly, voters in a second
study by Christenson and Kriner reacted negatively toward executive actions that are
opposed by Congress, even when that opposition is partisan.” These effects clearly
raise the costs of any attempts to substitute executive action for legislative authority.

Finally, the outputs of executive policy making, such as orders, memoranda,
and rules, are imperfect substitutes for statutes. In particular, they tend to be much
more constrained and narrow than statutes because they must be predicated on
some existing statutory or constitutional authority. Moreover, they are far less
durable than statutes, as they can easily be undone by the next administration.*

Another consequence of gridlock, somewhat paradoxically, is that it may
increase policy uncertainty. Although gridlock does of course stabilize formal poli-
cies, it also precludes policy makers from responding to new circumstances with
policy changes. This may generate substantial uncertainty over policy outcomes
and effectiveness. For example, consider a program that spends a billion dollars
to alleviate poverty. The outcome of this program in terms of the numbers of
people in poverty may depend on a whole host of factors, such as demographic
shifts, employment opportunities, and so forth. Thus, if the billion dollar alloca-
tion were gridlocked, there would be more uncertainty as to its effects on poverty.
If, on the other hand, the funding level could be flexibly adjusted to account
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for demographic and economic circumstances, we might expect less variation
in its impact.’' A related argument is one developed by Jacob Hacker.”” In his
account, policy outcomes are not necessarily uncertain under gridlock but may
“drift” predictably over long periods of time. One of his primary examples is that
of employer provided health insurance. Such insurance became popular during
World War II as a way of avoiding wartime wage controls. But despite the rising
problems with that system, such as escalating costs, reduced coverage rates, and
job market rigidities associated with workers locked into jobs to maintain insur-
ance, “serious efforts [at reform] have been effectively blocked by a formidable
constellation of ideologically committed opponents and vested interests.”

APPROPRIATIONS DELAY AND
EXECUTIVE POWER

I turn now to the question of the impact of declining legislative performance on
appropriations. Given the constitutional injunctions against the expenditure of
unappropriated funds, the executive has limited opportunities to substitute its
authority for that of Congress. Moreover, the Impoundment Control Act of 1974
restricts the ability of the president to withhold appropriated funds from programs
he opposes. A major exception to these rules, however, are the emergency pow-
ers that Congress has delegated to the president. The limits of these powers were
recently tested when President Trump transferred money appropriated for military
construction to fund his proposed “border wall.”>* The National Emergencies Act
of 1976 gives presidents broad authority to declare national emergencies. In fact,
the act circularly defines a national emergency as any emergency declared by the
president.” The formal legislative constraint on this power is a concurrent resolu-
tion by Congress terminating the emergency or the revision of the National Secu-
rity Act itself. Thus, these powers may become entrenched through polarization
and gridlock. Few presidents have gone as far as President Trump in using those
powers to subvert the congressional power of the purse, but future presidents may
be emboldened by his example, enhancing the substitution of presidential author-
ity for that of Congress.

Unless and until presidents more fully exploit opportunities such as the
National Security Act, congressional budgetary performance is likely to be
complementary to good executive and administrative policy making. Thus, the
declining legislative performance should be a drag on executive policy making.
I examined these effects in a recent chapter.”> Although I do not find clear effects
on budgeting outcomes such as deficits or spending, I find some evidence that
appropriation delays may have negative economic consequences generated by
increased policy uncertainty. I use a measure of policy uncertainty developed by
Scott Baker, Nicholas Bloom, and Steven Davis based on media coverage of poli-
tics and the economy.”® This policy uncertainty index has been shown to correlate
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negatively with investment and economic performance, and a connection between
it and appropriation delays could indicate the macroeconomic costs of poor pro-
cedural budgetary performance. Combining Baker, Bloom, and Davis’s findings
on the correlation between policy uncertainty and economic growth and my find-
ings on the correlation between unenacted appropriations, I was able to approxi-
mate an economically meaningful cost of about .3 percent of GDP (annualized)
between a fully funded government and one operating on continuing resolutions.
More recently, Alex Bolton, Sara Kerosky, and I examine the effects of appropri-
ation delay on bureaucratic capacity.”” Such delays affect bureaucratic capacity most
directly by creating budget uncertainty and limiting agency responsiveness. Under
CR, agencies must operate at conservative spending rates until the final appropria-
tions bill is passed, sometimes months into the fiscal year and sometimes not at
all. If agencies fail to act conservatively during a delay, they risk overestimating the
amount they are actually appropriated, forcing emergency cuts down the line.
CRs limit responsiveness by freezing agency activities in place, inhibiting agen-
cies from adapting to changing circumstances. For instance, agencies are unable to
implement new programs, even if they have been authorized by law, during CRs
because of the lack of appropriations for those activities and the requirement that
agencies not engage in activities that were not part of the previous year’s appropria-
tions. This means that long-planned policy changes or grant program distributions
face significant delays under CR, raising uncertainty for employees as well as indi-
viduals outside of government. Similarly, agencies are legally unable to scale back
programs during CRs, even if they (and Congtress) have deemed them unnecessary
or inefficient, if the programs received explicit appropriations in the previous year.
Continuing resolutions can also have significant impacts on the day-to-day
management of agencies and potentially lead to problems related to human capi-
tal. For example, appropriation delays and conservative spending during times
of budgetary uncertainty may precipitate hiring freezes, leaving some organiza-
tions short staffed and unable to recover from natural attrition. When combined
with the lengthy process that accompanies federal hiring in general, appropriation
delays may further exacerbate human capital problems in the federal government.
Budget uncertainty, lack of resources, and hiring freezes can amplify the impact
of appropriation delays on agency capacity by increasing individual workloads
and decreasing morale. Public employees receive utility from a number of sources
for their labor, including pecuniary utility from their salaries and benefits, as well
as non-material benefits arising from policy control or actualizing public service
motivations. Budget uncertainty can foster a sense of job instability, which would
threaten pecuniary utility. If agencies, forced to spend conservatively for long peri-
ods of time under CR, are unable to replace employees who leave the public work-
force, the employees who remain may suffer the burden of additional workload, in
some cases without additional pay. Furthermore, because CRs prohibit changes in
agency programming, employees have limited policy control under CRs. Indeed,
a recent news story on the impacts of continuing resolutions on agencies quoted
federal officials referring to them as “unacceptable,” “debilitating,” and “sand in
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the gears.”® This lack of policy control may contribute to a decreased sense of util-
ity and fulfillment from public service.

In order to begin to assess whether these effects are perceptible to federal employ-
ees and impact their labor market behavior, we examine surveys of federal employees
carried out by the Office of Personnel Management (OPM), known as the Federal
Employee Viewpoints Survey. We examine responses to two questions in order to
measure effects of appropriation delays on bureaucratic capacity and morale. The
first question concerns the level of resources that individuals have in their agencies:
“I have sufficient resources (for example, people, material, or budget) to get my job
done.” The second question that we analyze asks individuals to prospectively con-
sider their career plans. The question reads, “Are you considering leaving your orga-
nization within the next year, and if so, why?” The response options include, “No,”
“Yes, to take another job within the Federal Government,” “Yes, to take another job
outside the Federal Government,” or “Yes, other.” We analyze whether or not delays
correlate with a higher likelihood of secking jobs outside of the federal government.

The key independent variable that we analyze is the duration of the CR for
the fiscal year in which the survey occurs. In order to create this variable, we first
matched agencies in the survey to the appropriations bill that is responsible for
their funding. We then tracked the date on which this bill ultimately became law.
The CR Duration explanatory variable is a count of the number of days before
or after October 1 (i.e., the beginning of the federal fiscal year) that the agency’s
appropriations bill was signed into law.

Recall that we predict a negative correlation between the duration of continu-
ing resolutions and responses indicating that the individual’s organization has the
necessary financial and human capital resources in order to carry out its mission.
Across all of our analyses, we find effects of continuing resolutions on the percep-
tion of adequate budget resources. Moving from an agency that is funded all year
to one that has endured a year-long CR, the probability of responding “Agree” or
“Strongly Agree” to the budget question declines a bit more than three percentage
points, from 48.9 percent to 45.6 percent.

Our second hypothesis is that government employees working in agencies
prone to operating under a CR would be more likely to indicate an intention
to depart government service. This hypothesis is also supported in the data.
Figure 16-9 graphs the predicted probability of the respondent indicating that
they planned to leave the government within the next year. As can be seen, the
baseline probability of reporting leaving for another job is 3.5 percent. This is in
line with actual overall federal turnover rates, which, depending on the level of the
employee, range from 4 to 8 percent. Moving across the range of the CR duration
variable, the probability of reporting an intention to turnover increases from 3.3
percent to 3.8 percent, an increase of 15 percent.

The magnitudes of the effects of governing by CR are not huge, but it is clear
that the poor fiscal performance of Congress has been little benefit to a federal
bureaucracy already plagued with resource and morale problems. And these
problems hardly enhance executive power.
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FIGURE 16-9 M Predicted Probability of Reported Intention to Leave
Federal Government
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This graph plots the predicted probability that an individual reports an
intention to leave the federal government for another job at different levels of
CR duration while holding other variables at their observed levels.

Source: Data from Mayhew, David R. 1991. Divided We Govern. Yale University.

THE CONFIRMATION PROCESS AND
EXECUTIVE POWER

The transformation of the Senate confirmation process also creates a variety of sub-
stitution and complementary effects on executive power. One of the most transpar-
ent substitution effects has been the increasing tendency of presidents to appoint
“acting” officials rather than submitting nominees to the Senate for confirmation.”
Such practices have received a great deal of attention in the Trump years, as novel
applications of the relevant statutes have led to the elevation of Trump loyalists
Matthew Whitaker to acting attorney general and Ken Cuccinelli to acting director
of the Citizenship and Immigration Services (USCIS).* But the practices are much
more widespread than these high profile appointments. Legal scholar Anne Joseph
O’Connell has compiled data on the use of acting appointments at the cabinet
level from the Reagan administration through the third year of the Trump admin-
istration. She finds that all presidents have used acting appointments extensively,
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especially in the first year of their term where acting officials replace outgoing mem-
bers of the previous administration. Many of these were for fewer than ten days. But
the Trump administration represents a major departure from prior practices. In three
years, Trump has utilized twice as many longer-term acting cabinet officials than the
previous two presidents did over a sixteen-year period. As of April 2019, only 65
percent of “presidential appointed, Senate confirmed” (PAS) positions in cabinet
departments were filled by confirmed officials. Acting officials held 13 percent of the
offices, and the rest were vacant.

For example, Joseph O’Connell reports that, due in large part to greater con-
firmation delays, the initial vacancy period at the start of a new administration
for all subcabinet officials increased substantially between the Reagan and Bush II
administrations.®' These vacancies, she argues, foster agency inaction and confu-
sion while undermining agency accountability.

But as in the case of legislative gridlock and appropriation delay, the short-
comings of the Senate confirmation process come with substantial costs to the
president and his ability to administer the government. First, agencies might not
be able to operate at full capacity when led by an acting official or during periods
of leadership vacancies. Studies confirm that performance can be impacted detri-
mentally when an agency lacks a Senate-confirmed leader. For example, Alexander
Bolton, Rachel Potter, and Sharece Thrower find that the Office of Information
and Regulatory Affairs takes considerably longer to review new rules when there
is an acting administrator.* Importantly, this effect appears to be the largest on
regulations that are presidential priorities, suggesting that vacancies can specifi-
cally impair the implementation of the president’s regulatory agenda. Second, fre-
quent vacancies and acting appointments can generate substantial uncertainties
and morale problems within agencies, similar to the effects of appropriation delays
documented above.®” In one study, Paul Light examines forty-one cases between
2001 and 2004 where the government failed to deliver effective public policy.**
These range from the failure to prevent the 9/11 terror attacks to consumer prod-
uct recalls to the Operation Fast and Furious firearms sting that lost track of over
one thousand firearms, some of which were used in later crimes. Light’s analysis
suggests that vacancies contributed to eight of the failures. In addition to 9/11,
recalls, and Fast and Furious, he asserts that the vacancies contributed to the finan-
cial crisis and the botched healthcare.gov launch. Third, routine agency operation
under vacancies and acting leaders short-circuit the accountability that comes with
Senate review and approval of top agency leaders. Many of the controversial act-
ing appointments involved individuals who would be unlikely to be approved
by the Senate. Finally, should the courts rule that an appointment has violated
the Vacancies Act, certain actions by improperly serving officials should have no
“force or effect.”® For example, a federal judge recently ruled that Cuccinelli’s act-
ing appointment at UCIS was unlawful and that all policy memos that he signed
should be set aside.®® Until that case is settled on appeal, the legal status of the
agency’s policies will be in doubt. So the aggressive use of acting officials creates a
measure of legal and administrative uncertainty.
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CONCLUSIONS

Rising partisanship and ideological polarization in Congtess has proven to be espe-
cially pernicious in its effects on America’s governing institution. This chapter has
provided an accounting of its various costs. Congress has proven less able to make
significant contributions to addressing major social and economic problems. Its
management of its powers of the purse has been poor, leading to unstable financial
environments in federal agencies. The Senate’s performance on nominations has
contributed to numerous vacancies in important policy-making positions.

In light of Congress’s problems, expectations that presidential leadership is the
solution for good governance have clearly risen. Such expectations were clearly in
evidence during the 2020 Democratic presidential nomination debates, as candi-
dates provided exhaustive lists of executive actions they would undertake on “Day 17
of their administrations.”” But as I have argued, enhanced executive power may
not be a panacea. Certainly there are areas where presidential authority can be
substituted for legislative action, but those circumstances are currently quite nar-
row and the substitutes are imperfect. Putting aside the very real issues of political
representation and accountability of a presidentially dominated government, there
are quite tangible negative impacts on governance from relying too heavily on the
executive branch to compensate for legislative weakness. Presidents can hardly
govern well in the absence of clear, transparent, and up-to-date statutory author-
ity. The president cannot effectively oversee an executive branch in which continu-
ing resolutions and leadership vacancies are the norm rather than the exception.

Herbert Stein, President Nixon’s chairman of economic advisors, once quipped,
“if something cannot go on forever, it will stop.”*® But is this true of polarization
and its impacts on American governance? Over recent decades, scholars, activists,
and journalists have focused on a large number of reforms designed to reduce the
electoral success of ideological candidates or ameliorate the incentives to engage
in excessively partisan behavior. Yet the social science evidence for such reforms in
far from encouraging.”” This chapter suggests that reforms focused on enhancing
executive power are likely to be counterproductive if not corrosive to accountabil-
ity and other democratic values. Another way the governing slump associated with
polarization might end is in the aftermath of a decisive electoral victory that places
the presidency and Congress under the clear control of one party. In such a sce-
nario, the copartisans can engage in complementary executive and legislative gov-
ernance. Perhaps if one party could dominate the government for long enough,
polarization might recede, as the out-party is forced to moderate to stay viable.””
But in recent decades, such situations have been short lived. Voters have tended to
deem that such partisan governments have moved policy too far to the left, as in
1994 and 2010, or too far to the right, as in 2018, resulting in the out-party gain-
ing control of at least one chamber. Thus, voters seem torn between the efficiency
of unified government and the checks and balances of divided government.

So absent a plausible institutional reform or political fix for polarization, prog-
ress on improved governance seems likely to lie in efforts to improve Congress’s
capacity to govern alongside the president.
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